UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 96-30072

CANAL | NDEMNI TY COVPANY,

Plaintiff - Counter Defendant - Appell ee,

VERSUS

W LBURN CONTAI NER X- PRESS | NCORPORATED; ET AL.,
Def endant s,
FLEXI - VAN LEASI NG, | NC.

Def endant - Counter d ai mant - Appell ant

Appeal fromthe United States District Court
For the Mddle District of Louisiana

(D. . No.94-CV-911)
July 26, 1996

Before SM TH, BENAVI DES and DENNI'S, Circuit Judges.
PER CURI AM *

Appel | ant - def endant - count er cl ai mant Fl exi - Van Leasi ng, |nc.
appeals the district court’s ruling denying its notion for new
trial and/or for reconsideration and dism ssing the counterclaim

W t hout prejudice on Decenber 19, 1995. The district court had

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



previously issued an order dismssing wthout prejudice the
declaratory action of plaintiff-appellee, Canal Indemity Conpany,
on July 24, 1995.

District courts’ decisions about the propriety of hearing
decl aratory judgnent actions, which are necessarily bound up with
their deci sions about the propriety of granting declaratory relief,

shoul d be revi ewed for abuse of discretion. WIlton v. Seven Falls

Co., 115 S. . 2137 (1995), affirmng Wlton v. Seven Falls Co., 41

F.3d 934, 935 (5th Gr. 1994) (citing Torch, Inc. v. LeBlanc, 947

F.2d 193, 194 (5th CGr. 1991)). It is nore consistent with the
Decl aratory Judgnent Act to vest district courts wth discretionin
the first instance, because facts bearing on the declaratory
judgnent renedy’s usefulness, and the <case’'s fitness for
resolution, are particularly wwthin their grasp. 115 S. Ct. at 2144.
Consequently, district courts’ decisions to stay or dismss
counterclains filed in response to a di sm ssed decl aratory judgnent
action are matters within the sound exercise of their discretion

and are also reviewabl e for abuse of that discretion.

Under the circunstances, we conclude that the district court
acted within the bounds of its discretion in dismssing wthout
prejudice Flexi-Van’s state | aw counterclaim which arises out of
the sanme occurrence that forned the subject matter of the
declaratory judgnent action, and which may be presented for
ventilation in parallel proceedings in state court. Thus, the
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district court’s order dism ssing Flexi-Van’s countercl ai mw t hout

prejudi ce and denying its notion on Decenber 19, 1995 i s AFFI RVED



