UNI TED STATES COURT OF APPEALS
FIFTH CCRCU T

No. 96-30065

(Summary Cal endar)

CHARLES P. W LEY,

Pl ai ntiff-Appellant,

ver sus

GENERAL MOTORS CORPCRATION, also known as
Chevrol et - Geo, al so known as Chevrol et,

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Mddle District of Louisiana
(94- CV-48- B- ML)

Oct ober 9, 1996
Before EMLIO M GARZA, STEWART and Parker, G rcuit Judges.
PER CURI AM *

Charles P. Wley was injured in an autonobile accident. WIley
al l eges that during the accident, his drivers-side seat belt cane
unbuckl ed, causing him nore serious injury than he would have
suffered had the seat belt operated properly. Sone tinme after

Wley's accident, Wley s aunt, Eunice Wite, the owner of the

Pursuant to Local Rule 47.5, the Court has determ ned that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in Local Rule 47.5. 4.



aut onobil e, received a recall notice concerning the possibility of
a defective seat belt. Eunice took the autonmobile to the
deal ership to have the belt exam ned. Pursuant to GMs recall
pl an, the nmechanic at the deal ership exam ned the seat belt, found
nothing wong with it, but replaced the latching nmechanism as a
precauti onary nmneasure. The mechanic then disposed of the old
parts. Wley then filed suit against GMin state court, alleging
desi gn and manufacturing defects and failure to warn concerning the
seat belt nechanism GMrenoved the case to federal court. Wley
and GM engaged in discovery, and GM noved for summary judgnent.?2
Wley failed to respond to GMs notion, and the district court
granted GMs notion for summary | udgnent. Wley then filed a
nmotion to reconsider, which the district court properly construed
as a notion to alter or amend the judgnent.® After review ng the
nmotion, the district court declined to grant Wley's notion. The
district court found that WIley had still failed to present

sufficient conpetent sunmary judgnent evidence to survive GMs

2 GM s notion for summary j udgnent pointed to Wley's failure to adduce

any evidence on essential elenments of each cause of action he was asserting.
Further, GMpresented the deposition of the nechanic that exam ned and repl aced
the seat belt in question. He stated that after careful exam nation, he could
detect no defect in the seat belt nechanism GM al so presented the deposition
of the officer who had investigated the accident. He stated that at the tinme of
the accident Wley did not informhimof a problemw th the seat belt, and that
if Wley had, he would have noted it in the accident report.

8 See Lavespere v. N agara Machine & Tool Works, Inc., 910 F.2d 167,
173 (5th Gr. 1990) (holding that district courts nust treat notions for
reconsideration filed within ten days of entry of sunmary judgnment as FeD. R
CQv. P. 59(e) notions to alter or amend judgnent), cert. denied, 510 U S. 859,
114 s. &. 171, 126 L. Ed. 2d 131 (1993).
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motion for sunmary judgnent. Wley now appeals the district
court’s order granting summary judgnent in favor of GV and denyi ng
Wley's notion to alter or anend the judgnent.

W review a district court’s denial of a notion to alter or
anend judgnent for abuse of discretion. Lavespere v. Ni agara
Machi ne & Tool Works, Inc., 910 F.2d 167, 174-75 (5th Cr. 1990),
cert. denied, 510 U S 859, 114 S. C. 171, 126 L. Ed. 2d 131
(1993). We review the district court’s grant of summary judgnent
de novo, and draw all reasonable inferences in favor of the non-
nmovi ng party. S EC v. Recile, 10 F.3d 1093, 1097 (5th Cr.
1993). Summary judgnent is appropriate where “the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact and the noving party is entitled to
a judgnment as a matter of law” Feb. R Qv. P. 56(c). Once the
moving party has filed a properly supported notion for summary
judgnent, the non-noving party “may not rest upon the nere
all egations of denials inits pleadings, but must instead set forth
specific facts showing that there is a genuine issue for trial.”
Recile, 10 F.3d at 1097. In the absence of specific facts, we w ||
not engage in specul ation as to whether “the nonnoving party could
or would prove the necessary facts.” Little v. Liquid Air Corp.
37 F.3d 1069, 1075 (5th Cir. 1994) (en banc).

The sumtotal of Wley' s conpetent summary judgnent evi dence
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consisted of: (1) Wley s deposition in which he states that he
properly buckled the seat belt, and that it cane unlatched during
the accident, and (2) the testinony of a physician that his
injuries were consistent either with an accident in which soneone
was not wearing his seat belt, or an accident in which a person’s
seat belt cane unlatched during the accident.* After careful
review of the record and relevant law, we hold that the district
court did not err in granting sunmary judgment in favor of GM?®
Under Louisiana law, in order to prevail on a claim for
manuf acturing or design defect, or failure to warn, a plaintiff
must present sone evidence that the “characteristic of the product
that renders it unreasonably dangerous” existed “at the tine the
product left the control of its manufacturer.” LA Rev. STAT. ANN
8§ 9:2800.54(C). The claimnt has the burden of proving that the
defect existed at the tine it left the manufacturer’s control. 1Id.
at 8§ 9:2800.54(D). The autonobile was two years old when the
acci dent occurred. W/l ey presented absolutely no evidence that the

seat belt was defective and unreasonably dangerous when it |eft

4 The physician adnmitted that he had no qualifications in the field of

bi onechani cs, and was therefore unqualified to provide any evi dence as to whet her
or not the seat belt fail ed.

5 The fact that the seat belt |atching mechani smhad been recall ed
provi des no evi dence of defect in this case. According to deposition testinony,
the recall was for the specific problens of the seat belt not engaging at all and
its occasional failure to disengage. According to this deposition testinony,
whi ch was not rebutted by any evi dence presented by Wley, the problemthat the
recal |l sought to address was easily detectabl e by the user because “he woul d know
instantly if the seat belt didn't latch.” WIley testified that he had no probl em
properly buckling the belt prior to the accident.
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GMs control. Wley' s only testinony was that he buckl ed the seat
belt and that the seat belt canme unl atched during his accident.
There are a nyriad of explanations for this phenonenon that do not
i ndi cate that the product was defective when it left GMs control .®
W thout evidence that the seat belt was defective at the tinme it
left GMs control, summary judgnent is appropriate. See Scott v.
Wiite Trucks, 699 F.2d 714, 724-25 (5th Gr. 1983) (uphol ding
j udgnent notw thstanding the verdict on clains of design defect,
manuf acturing defect, and failure to warn, on the grounds that
plaintiff had failed to produce any evidence that product was
defective when in left the hands of the defendant).

In addition, in order to recover for a manufacturing defect,
Wl ey nmust present sone evidence that at the tine the product |eft
GMs control, it “deviated in a mterial way from the
manuf acturer’s specification for performance standards for the
product or from otherw se identical products manufactured by the
sane manufacturer.” LA. Rev. STAT. AWN. 8§ 9:2800. 55. Wl ey has
presented no evidence that the seat belt nechani smdeviated in any

way from either GMs specifications or performance standards.’

6 The unl at ching coul d have been caused by human error, or a defect

that arose in the intervening two years, either fromm suse or some other cause.
In short, Wley' s testinony does not raise a reasonable inference that a defect
existed at the time the product left the control of GM

! I ndeed, the deposition of the mechanic who performed the recall
i nspection states that there was nothing wong with the condition of this
particul ar seat belt. It sinply did not exhibit any of the characteristics of
the flawed seat belts that were recalled
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Wt hout such proof, summary judgnent is appropriate on this claim
See Lawrence v. Ceneral Mdtors Corp., 73 F.3d 587, 589 (5th Cir.
1996) (applying sane standard applicable in summary judgnent cases
and reversing jury verdict on the grounds that plaintiff had fail ed
to present any evidence that product deviated from specifications
or performance standards).

Further, to recover for a design defect, WIley nust present
evidence that “[t]here existed an alternative design for the
product that was capabl e of preventing the clainmant’s damage,” and
that “the likelihood that the product’s design would cause the
claimant’s damage and the gravity of that danage outwei ghed the
burden of the manufacturer of adopting such alternative design and
the adverse effect, if any, of such alternative design on the
utility of the product.” LA Rev. STAT. ANN. 8 9:2800.56. W/ ey has
presented no evidence that an alternative design existed for the
seat belt which would have prevented his injury nor that such a
design would be cost effective for GMto use in its products.
Absent such evidence, sunmary judgnent is appropriate on this
claim See Lawrence, 73 F.3d at 590 (applying sane standard
applicable in summary judgnent cases and reversing jury verdict on
the grounds that plaintiff had failed to present any evidence on
the existence of an effective alternative design and its potenti al
cost effectiveness).

In short, as to each cause of action WIley asserts, he has



failed to present any evidence as to at |east one elenent of the
claim In such a case, summary judgnent is warranted. See Pavone
V. M ssissippi R verboat Anusenent Corp., 52 F.3d 560, 565 (5th
Cr. 1995) (holding that “to defeat a notion for summary judgnent
t he nonnovant nust present evidence sufficient to establish the
exi stence of each el enent of his claimas to which he will have the
burden of proof at trial”).?8

For the foregoing reasons, we AFFIRM the district court’s
order granting summary judgnent in favor of GV and denying Wley’'s

nmotion to alter or anmend the judgnent.

8 We also find that the district court did not abuse its discretion in

denying Wley' s notion to alter or anmend the judgnent. See Lavespere, 910 F.2d
at 173 (setting forth the considerations under which a district court should
consider a notion to alter or anend judgnent).
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