IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96- 30055
Summary Cal endar

GRAND LI M TED | NCORPORATED,
Pl ai ntiff-Appellee,
vVer sus
KOCH dL CO, ET AL.,
Def endant s,

D&W UNDERWATER WELDI NG SERVI CE
| NCORPORATED,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Western District of Louisiana
(94- CV- 1524)

Septenber 12, 1996
Bef ore GARWOOD, JOLLY, and DENNI'S, G rcuit Judges.
PER CURI AM ~
D&W Underwater Welding Service, Inc. ("D&W) appeals the
district court's final judgnent in favor of Gand Limted, Inc.

("Gand"). W affirm

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



This case arises froman oral charter agreenent between G and
and D&W for the rental and use of Grand's vessel, the MV GRAND.
The MV GRAND is a three-|egged, self-elevating vessel, commonly

called a "jack-up rig" or "lift boat," which can be used to perform
of fshore pi peline services.

D&W chartered the MV GRAND to perform a "hot tap"
installation on a pipeline |ocated near Caneron, Louisiana. The
wat er depth at the job site was approximately 87 to 91 feet. D&W's
representative testified at trial that she had infornmed G and of
the water depth at the job site during their contract discussions.
Grand' s representative testified that he infornmed D&Wthat the MV
CGRAND coul d operate in water depths greater than 85 feet but that
United States Coast Cuard restrictions |imted the vessel's
operations in rough seas.

Bad weat her del ayed the MV GRAND s voyage to the offshore job
site. Wile the vessel docked in Caneron to wait for a change of
weat her, D&W becane concerned about the MV GRAND s ability to
operate in water depths greater than 85 feet and in rough seas.
D&W deci ded to secure another jack-up rig for the job, and it
unl oaded all D&W personnel and equi pnrent fromthe MV GRAND

Grand i nvoi ced D&WTfor the charter; D&Wrefused to pay. G and

filed suit asserting a claimunder the Louisiana Ol and Gas Wl |

Lien Act, La. Rev. Stat. Ann. 8 9:4801 (West 1991). Followng a



bench trial, the district court found that G and had provided an
adequat e vessel and crew according to its oral contract wth D&W
but that D&W had unilaterally termnated their contract. The
district court awarded danmages to G and.

On appeal, D&Wclains that the trial evidence and testinony
does not support the district court's finding that the MV GRAND
was capable of performng the hot tap installation. D&Wfurther
clains that the district court clearly erred in failing to consider
liability insurance requirenents that were, according to D&W
inherent in its oral charter agreenent with G and.

As D&W correctly states in its appellate brief, we review a
trial court's findings of fact under the "clearly erroneous”
standard mandated by Fed. R G v.P. 52. In so doing, we nmust accord
due deference to the trial court's opportunity to hear w tnesses

and judge their credibility. Pavlides v. Galveston Yacht Basin,

Inc., 727 F.2d 330, 337 (5th Cr. 1984). "It is not our duty or
right on appeal to sift through the evidence and det erm ne whet her
we woul d have drawn the sanme inferences as the trier of fact and
woul d have resolved credibility determnations in a like fashion."

Harrison v. Flota Mercante G ancol onbi ana, S.A., 577 F.2d 968, 976

(5th CGr. 1978). In its witten opinion, the district court
enphasi zed that its decision was based on the reliable testinony of

Grand's representative and "the <credible testinony of the



experienced [c]aptain”" of the MV GRAND to the effect that the
vessel could legally operate and conplete its particular hot tap
assignnment in normal weather conditions. The district court
further credited the captain's testinony that he had perm ssion,
under normal weat her conditions, to work in water depths exceeding
eighty-five feet and that the MV GRAND s crew was capable of
perform ng the operational tasks.! Based on our review of the
appellate record, including pertinent parts of the tria

transcript, we hold that the district court's finding that the MV

The district court asked the MV GRAND s captain the
follow ng clarifying questions at the cl ose of the captain's cross-
exam nation testinony:

THE COURT: Did you ever work this vessel in depths
over 85 feet?

CAPTAI N: Yes, | have.

THE COURT: What is the deepest water you've worked
this vessel in, if you recall?

CAPTAI N: ... Right at 100 is the nost |'ve been
abl e to work.

THE COURT: So 91 feet would not be a problemif
the weather is calm if there is not a stormcom ng
t hrough, and the waves are flat ..., right?

CAPTAIN. If this was the dock and you had 118 or
what ever feet at that dock, | could pull up there
and jack that boat down and work at that dock,
unless the winds and seas picked up to stop ne,
yes.

Trial Transcript at 79-80.



CRAND was capable of performng its requisite duties at the
specifically requested water depth in nornmal weat her conditions was
not clearly erroneous.

W al so reject D&W's argunent that the district court erred in
failing to consider Iliability insurance requirenents inherent
(al though adm ttedly not stated) in the oral charter agreenent with
Gand. In its brief on appeal, D&W states that the terns of its

oral charter agreenent with G and were:

a. $7,000.00 nobilization fee;

b. $4,700.00 per day boat charter fee;

C. Fuel , lube oil and subsistence at standard rates;

d. Ri sk of weather to Cameron dock on Grand Ltd., Inc.
Once MV Grand reached Caneron dock, risk of weather
on D&W

D&Wcites to no authority for the proposition that liability
i nsurance conpliance is an inplicit contractual termof such ora
charter agreenents. Wiile D&W may now regret its failure to
negoti ate an insurance coverage precondition to its contract with
Grand, we cannot find such a contractual term where none exists.
We therefore hold that the district court did not err in its
anal ysis of the MV GRAND s adequacy.

Accordi ngly, the judgnent of the district court is

AFFI RMED



