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PER CURI AM *
Appel I ant Carl os Al berto Lopez-Murciapledguilty to
possession of heroin with intent to distribute. At his
sentenci ng hearing, Lopez-Mircia sought a downward departure

under U.S.S. G § 5K2.12 based upon coercion and duress. The

" Pursuant to 5TH QR R 47.5, the Court has determined that this opinion
should not be published and is not precedent except wunder the Ilimted
circunstances set forth in 5THGQR R 47.5.4.

1



district court denied Lopez-Mircia’ s request for a downward
departure, sentencing himto fifty-seven nonths inprisonnent.
Appel  ant argues that the district court erred in denying his
request for a downward departure because it enployed an
objective rather a subjective standard in evaluating
appellant’s clains of coercion and duress. W affirm
| . FACTUAL BACKGROUND

Lopez-Murcia is a citizen of Col onbia, and he was a
resident of that country until his arrest in the United
States. At his re-arraignnent, Lopez-Mirciatoldthe district
court that while living in Colonbia, he entered into a
busi ness venture to sell jewelry. During the course of this
enterprise, jewelry valued at approximtely $25,000 was

all egedly stolen fromhim Lopez-Mircia' s business “partner,”
Vi ctor Moreno, threatened to nurder Lopez-Mircia, his wfe, or
hi s daughter if he did not pay back the value of the jewelry.
Shortly thereafter, Lopez-Mirci a was approached by i ndi vi dual s
who offered to pay himto transport drugs into the United
States. Lopez-Mircia stated that he believed the only way to
ensure the physical safety of his famly was to transport
drugs in order to pay off his debt to Mreno.

From Cct ober 1995 to June 13, 1996 (the day he was

arrested), Lopez-Mircia allegedly nmade six trips to the United

States. The first two trips were “dry runs.” On the |ast



trip, he was arrested by agents of the Drug Enforcenent
Agency.

At Lopez-Murcia’s sentencing hearing, the district
court accepted as true all of Lopez-Mircia’s statenents about
the threats, coercion, and duress. Lopez-Miurcia urged the
court to determne if he was acting under coercion and duress
fromhis subjective point of view The district court denied
Lopez-Murcia’s request for a downward departure, concl uding
that it was unreasonable for Lopez-Mircia to continue to
traffic drugs for six trips during a period of nine nonths
W t hout devising sone schene to extricate hinself and his
famly fromthe perceived threat.

1. ANALYSIS

We have jurisdiction to review a district court’s
refusal to depart downward from the guidelines only if the
refusal is a violation of the |aw. See United States v.
Lugman, 1997 WL 730763, at *2 (5th Cr. Nov. 25, 1997); United
States v. Palner, 122 F.3d 215, 222 (5th Gr. 1997). A
refusal to depart violates the lawonly if the district court
refuses to grant a downward departure under the m staken
assunption that it does not have the authority to do so. See
id. W have no jurisdiction if the district court’s refusal
to depart is based upon its factual determ nation that a

downward departure is unwarranted. See id.



Section 5K2.12 of the sentencing guidelines states
that the district court “nmay” depart downward from the
applicable guideline range “[i]f the defendant conmtted the
of fense because of serious coercion, blackmail or duress,
under circunstances not anounting to a conplete defense.”
US S G § 5K2. 12. “The extent of the decrease ordinarily
shoul d depend on t he reasonabl eness of the defendant’s actions
and on the extent to which the conduct would have been | ess
har nful under the circunstances as t he def endant believed them
to be.” Id. Although this circuit has yet to address the
issue of the standard to be applied in evaluating a claim
under U . S.S.G § 5K2.12, other circuits have held that the
district court should consider the subjective nental state of
the defendant. See, e.g., United States v. Henderson-Durand,
985 F.2d 970, 976 (8th Cr. 1993); United States v. Johnson,
956 F.2d 894, 898 (9th Cr. 1992); see also United States v.
WIllis, 38 F.3d 170, 175-76 (5th Cr. 1994) (discussing this
issue in dicta). W review a district court’s |egal
interpretation of the guidelines de novo. See United States
v. Adans, 996 F.2d 75, 78 (5th G r. 1993).

Assum ng, W t hout deci di ng, t hat subj ecti ve
consi derations should be taken into account in determning
whet her to grant a downward departure under 8 5K2.12, we note

that the district court accepted as true Lopez-Mircia’s



version of events leading to his arrest. That is, the
district court understood the threats, coercion, and duress
upon whi ch Lopez-Mircia based his 8§ 5K2.12 claimto be real.
Nonet hel ess, the district court found that the causal
connection between Lopez-Mircia s offense and the coercive
i nfl uence he descri bed was too attenuated to grant a downward
departure. The district court believed that Lopez-Mircia
shoul d have extricated hinmself from his situation at sone
poi nt during the nine nonth period that he trafficked drugs.
W find that the district court considered Lopez-Mircia' s
situation from his subjective point of view and, even from
this favorable viewpoint, concluded that his factua
circunstances did not nerit a dowward departure. Therefore,
we need not reach the legal issue of whether a defendant’s
subj ective nental state should be taken into account under 8§
5K2. 12.

Because the district court was not acting under the
m st aken assunption that it did not have the authority to
grant a downward departure, we | ack jurisdictionto reviewthe
district court’s sentencing deci sion.

AFFI RVED.






