IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-21118

DAVID R RU Z; ET AL.,

Pl ai ntiffs-Appellees,
UNI TED STATES OF AMERI CA,

I nt ervenor-Pl aintiff-Appellee,

ver sus

WAYNE SCOTT, DI RECTOR, TEXAS DEPARTMENT
OF CRI M NAL JUSTI CE, | NSTI TUTI ONAL
DI VI SION;, ALLEN B. POLUNSKY; ELLEN J. HALBERT;
CAROLE S. YOUNG JOSHUA W ALLEN; R H. DUNCAN,
JOHN R WARD; JOHN DAVI D FRANZ; NANCY PATTON,
CAROL S. VANCE,

Def endant s- Appel | ant s.

* * * *x *x % % * * *x*x % * * * *x *x * * * *x *

consolidated with
No. 97-20068

IN RE:  WAYNE SCOIT, DI RECTOR, TEXAS DEPARTMENT
OF CRIM NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON;

ALLEN B. POLUNSKY; ELLEN J. HALBERT; CARCLE S.
YOUNG JOSHUA W ALLEN, R H. DUNCAN, JOHN R WARD;
JOHN DAVI D FRANZ; NANCY PATTON; CAROL S. VANCE,

Petitioners.

Appeal fromthe United States District Court for the
Southern District of Texas



(H 78- CV- 787)

August 6, 1997

On Petition for Wit of Mandanmus to the United States District
Court for the Southern District of Texas
(H 78- CV-787)

Bef ore GARWOOD, BENAVI DES and STEWART, Circuit Judges.”
PER CURI AM

We are now presented with yet another episode in the |ong-
pendi ng Texas prison class action litigation, which began sone
twenty-five years ago.

Procedural Hi story

Followng a trial that began in October 1978 and ended in
Septenber 1979, the district court in Decenber 1980 issued a
| engt hy menorandumopi ni on findi ng conditions of confinenent inthe
Texas prison system to be in violation of the United States
Constitution. Subsequently, in May 1981 the district court issued
a declaratory judgnent and injunction on issues not di sposed of by
a consent decree that had been entered in the interim and
appoi nted a special master to nonitor inplenentation of relief. W

generally affirmed the findings of constitutional violations but

"Pursuant to 5THCQR R 47.5 the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.
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narrowed t he scope of the relief ordered. See Ruiz v. Estelle, 503
F. Supp. 1265 (S.D. Tex. 1980), rev'd in part, Ruiz v. Estelle, 679
F.2d 1115 (5th Gr. 1982), nodified in part, 688 F.2d 266 (5th Gr
1982), cert. denied, 103 S. C. 1438 (1983). In July 1985, the
district court approved a nodification of the decree reflected in
a “Crowding Stipulation” entered into between the parties, which
was “a conprehensi ve managenent schene that seeks to reduce the
crowded conditions of all Texas penitentiaries.” Ruiz v. Lynaugh,
811 F.2d 856, 857 (5th Gr. 1987). In Septenber 1986, the
defendants noved the district court to nodify the Crowding
Stipulation to allow sone increase of the prison system all owabl e
capacity w thout new construction; in October 1986, the district
court denied this request and precluded consideration of certain
beds in calculating capacity; the defendants appealed, and in
February 1987 we affirnmed. Ruiz v. Lynaugh, supra.

In March 1990, the district court ordered the parties to begin
negotiations to bring about a conprehensive final order in the
case, including tinmetables for termnation of the court’s
jurisdiction. In January 1991, defendants noved to term nate al
existing orders, and in March 1992 defendants fil ed a conprehensive
menor andum supporting their notion, plaintiffs filed an opposition
thereto, and the parties engaged in discovery. In July 1992, the
United States, which had intervened as a plaintiff in 1974, filed

a nmenorandumi n support of defendants’ notion, urging the court “to



dissolve all injunctive orders in this case and termnate
jurisdiction,” asserting that in the past decade there had been
“dramatic i nprovenents of conditions throughout” the prison system
that “there can be no serious claimthat Texas is not currently in
conpliance with the Constitution,” and that defendants *“have
substantially conplied with the court’s orders in this case.” Also
in July 1992, the class plaintiffs and the defendants agreed on a
proposed final judgnment, which they jointly submtted to the court
i n August 1992. In this proposed judgnent, the defendants w thdrew
their earlier notion to termnate the court’s jurisdiction.
Pursuant to order of the court, the class nenbers were given
notice. On Cctober 26, 1992, the United States notified the court
that it did not object to the proposed final judgnent. Later that
month, an evidentiary hearing was held on the proposed final
j udgnent .

On Decenber 11, 1992, the district court entered a |engthy
menor andum opi ni on, mnaki ng extensive findings and approving the
proposed final judgnent. A separate order approving the judgnent
was entered the sane day.

As subsequently characterized by the district court (in its
May 31, 1996, order), the Decenber 11, 1992, final |judgnment
“vacated and replaced nunerous detailed orders and conpliance
pl ans. It resulted in conplete relief from judgnent and
termnation of the court’s jurisdiction in nine substantive areas
and continuing permanent injunctive orders on eight substantive
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i ssues.” Neither the Decenber 11, 1992, nenorandumopi ni on nor the
final judgnent of the sane date nmake any express findi ng of present
or ongoing constitutional violations, and the injunctive relief
granted thereby inposes at least <certain requirenents or
restrictions that are not constitutionally nmandated (e.g., the
Decenber 11, 1992, nenorandumrecogni zes that the provision of the
final judgnent of the sane date requiring defendants “to maintain
a contact visiting programin perpetuity” is not constitutionally
required, citing Block v. Rutherford, 104 S.Ct. 3227 (1984). Wile
neither the Decenber 1992 nenorandum nor the final |udgnent
expressly finds that there were no extant or ongoi ng constitutional
viol ations, the nmenorandumquot es and apparently credits?! testinony
of state officials suggestive of constitutional conpliance, and it
al so states that:

“TDCJ-1Dhas remade itself into a professionally operated

agency whose goals are to achi eve the highest standards

of correctional excellence.

Equally inportant, the neasures taken by TDCJ-ID

officials to neet their constitutional obligations have

been nmenorialized and institutionalized in nunerous

internal rules and regul ations that have replaced this

court’s orders as the agency’'s ‘road nmap’ to success.

The court is satisfied that the defendants not only wll

mai ntai n and i npl enent these rules and regul ati ons, but

alsowll continue to strive to inprove on themand their

i npl ementation despite the absence in nmany areas of
detailed court orders.

IIn a footnote to the nenorandumthe court indicates that its
references to evidence “indicate . . . that the court finds the
evidence credible and is using it as a source for the substantive
findings.”



The parties have caused remarkable and pal pable
changes to occur within TDCJ-1D, and for that the court
is grateful.”

The nenorandum | i kewi se observes that the record before the
court permttedit “to be fully informed on all relevant nmatters as
it evaluates the proposed final judgnent.”?2 Finally, as the
menor andumnot es, the final judgnent provides for class counsel and
the Special Master to be relieved of their duties June 1, 1993, and
“fulntil that date, the Special Master wll continue to assist the
parties in resolving conpliance issues.”

On March 25, 1996, defendants filed a notion to vacate the
Decenber 11, 1992, final judgnent “pursuant to Fed. R Cv. P
60(b)(5).” The notion alleges in relevant part:

“The Def endants currently operate a constitutional prison

system and the State has taken substantial steps to

ensure its continuing commtnent to such an operation,
moving beyond the bare requirenents wth strong
legislation to provide for future conpliance with the

Constitution in the various aspects of prison managenent.

The state acknow edges that no practical effect
would be felt by the vacating of the Final Judgnent:
Texas prisons woul d operate wi thout the Final Judgnent as
they operate today. This notion is not predicated upon
the state’s present desire or intent to alter any aspect
of prison admnistration. | ndeed, we can fathom no
prison policy or practice which the state would desire to

enploy which is in any way inpeded by the Final
Judgnent . ”

Def endants’ conpliance with the Final Judgnent, the

2However, the record before us does not include that of any
hearing or hearings leading to the Decenber 11, 1992, nenorandum
and final judgnent.



public’s interest and the State of Texas’ desire to
exerci se autonony over its institutions, mandate that any
remai ning vestiges of court i nvol venent —however
passive—w th the prison system now be vacated. 1In the
face of the commtnent of the defendants, the State and
its agencies, and the legislature to continuing a
constitutional prison system the defendants submt that
the tinme to vacate the final judgnent is now at hand.”

On April 26, 1996, the Prison Litigation ReformAct (PLRA) was
signed into law by President Cinton, and its rel evant provisions
are nowcodified as 18 U. S.C. §8 3626. Pub. L. 104-134, Title VIII,
Sec. 802(a), 110 Stat. 1321-66.° Sone of the rel evant provisions
of this legislation are noted bel ow.

On May 31, 1996, the district court entered an order
respecting the defendants’ March 25 notion.* This order states

that the Decenber 1992 final judgnent “resulted in conplete relief

3Section 802(b) of Pub. L. 104-134 provides:

“(b) APPLI CATI ON OF AVENDMVENT. —

(1) IN GENERAL. —Section 3626 of title 18, United
St at es Code, as anended by this section, shall apply with
respect to all prospective relief whether such relief was
originally granted or approved before, on, or after the
date of the enactnment of this title.

(2) TecHN cAL AVENDMENT. —Subsections (b) and (d) of
section 20409 of the Violent Crinme Control and Law
Enforcenment Act of 1994 are repealed.”

“‘On May 21, 1996, Texas State Representative Cul berson and
Texas State Senator Brown (who have noved to intervene in the
present proceedings in this Court)filed a notion to intervene as
defendants in the district court and a proposed notion to vacate
t he Decenber 1992 final judgnent pursuant to the PLRA. On June 20,
1996, plaintiffs and defendants filed separate oppositions to the

Cul berson and Brown notion to intervene. On July 5, 1996,
Cul berson and Brown filed a reply brief in support of their notion
to intervene. So far as the record discloses, the notion to

i ntervene has not been ruled on by the district court.
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fromjudgnment and term nation of the court’s jurisdiction in nine
substantive areas and continuing permanent injunctive orders on
ei ght substantive issues,” and (sonmewhat nysteriously) that the
def endants’ notion “puts in issue not only the eight substantive
areas as to which the Final Judgnent entered permanent injunctions
but also the constitutionality of the entire operation of the Texas
prison system” The order goes on to appoint as attorney for the
plaintiff class the sanme attorney who had been representing the
class in connection with defendants’ January 1991 npotion and
thereafter and until June 1993, and it orders that plaintiffs’
counsel and defendants’ counsel

“shall neet and confer within forty-five days fromthe

entry of this order and attenpt to (1) narrow t he issues

in dispute, (2) establish a joint discovery plan, (3)

di scuss what role, if any, the Special Master in this

cause could play in the efficient developnent of a

factual record, and (4) propose to the court an agreed-

upon schedule for a hearing on defendants’ notion.

Wthin sixty days of the entry of this order the parties

shall report to the court on the results of this

nmeeting.”

On June 20, 1996, plaintiffs filed their opposition to
def endants’ March 25, 1996, notion to vacate. This opposition
primarily asserts that the all egations in defendants’ notion to not
entitle themto any relief—.e., even if the prison systemis and
has been since the Decenber 1992 final judgnent operated in al
respects constitutionally and in accordance with that judgnent,

defendants are not entitled to have the judgnent vacated or

nmodi fied, |argely because such conpliance was contenpl ated by the



agreed judgnent. The opposition then goes on to assert “Plaintiffs
deny defendants’ factual assertions that current conditions neet
constitutional requirenents in all respects and w |l put defendants
to their proof on their allegations.” However, the opposition
fails to allege any specific asserted violation or even general
type or character of violation, either current or existing at any
time on or after (or within a year before) Decenber 1992; nor does
it allege in any fashion that any sort of constitutional
violations, current or extant at or after (or wwthin a year before)
Decenber 1992, are (or were) w despread or system c; nor does it
all ege any current or past violation of the Decenber 1992 fina
j udgnent .

On August 8, 1996, defendants filed a report as called for by
the court’s May 31 order. The report advised that plaintiffs’
counsel and the Departnent of Justice had toured one prison unit,
that tours of additional units, including tours by nedical experts,
were to be made in the near future, that defendants had produced
docunents to plaintiffs’ counsel, who had not yet conpleted review
of them that the parties would notify the court as soon as an
agreenent was reached on what issues were in dispute and on a
di scovery plan, and that “[o]Jnce the parties determ ne what
addi tional discovery is necessary, they will report to the district
court on an agreed hearing date.”

The next relevant filing contained in the record before us
occurred on Septenber 6, 1996, when defendants filed their
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Suppl enental Mtion To Vacate Final Judgnent. This notion
commences as foll ows:

“Defendants, by and through Attorney GCeneral Dan
Morales, file their supplenental notion to vacate the
final judgnent. Def endants have previously noved this
court to vacate the final judgnent in this nmatter
pursuant to Fed. R Cv. P. 60(b)(5). Def endants now
move, in the alternative, to vacate the final judgnent
pursuant to 18 U.S.C. 8§ 3626(b)(2), as anmended by the
Prison Litigation ReformAct, Title VIII of P.L. 104-134,
signed into | aw by President Clinton on April 26, 1996.”

The notion asserts that because the Decenber 1992 final judgnent
does not contain the findings specified in section 3626(b)(2), it

shoul d be inmmedi ately term nated.?®

5Section 3626(b) provides:

“(b) Termnation of relief—

(1) Term nation of prospective relief.—«{A In any
civil action with respect to prison conditions in which
prospective relief is ordered, such relief shall be
term nabl e upon the notion of any party or intervener—

(i) 2 years after the date the court granted or
approved the prospective relief;

(ii1) 1 year after the date the court has entered an
order denying termnation of prospective relief under
t hi s paragraph; or

(ii1) in the case of an order issued on or before
the date of enactnent of the Prison Litigation Reform
Act, 2 years after such date of enactnent.

(B) Nothing in this section shall prevent the
parties from agreeing to termnate or nodify relief
before the relief is term nated under subparagraph (A).

(2) I'mredi ate term nati on of prospectiverelief.—n
any civil action with respect to prison conditions, a
defendant or intervener shall be entitled to the
i medi ate termnation of any prospective relief if the
relief was approved or granted in the absence of a
finding by the court that the relief is narrowy drawn,
extends no further than necessary to correct the
violation of the Federal right, and is the |east
i ntrusive neans necessary to correct the violation of the

10



On Septenber 23, 1996, plaintiffs filed their opposition to

Federal right.

(3) Limtation.—Prospective relief shall not
termnate if the court makes witten findings based on
the record that prospective relief remains necessary to
correct a current or ongoing violation of the Federal
right, extends no further than necessary to correct the
vi ol ation of the Federal right, and that the prospective
relief is narrowmy drawn and the | east intrusive neans to
correct the violation.

(4) Termnation or nodification of relief.—Nothing
in this section shall prevent any party or intervener
from seeking nodification or termnation before the
relief is term nable under paragraph (1) or (2), to the
extent that nodification or term nation would otherw se
be legally permssible.”

Section 3626(9g) (1), (6), (7) and (9) provide, respectively:

“(1) the term ‘consent decree’ neans any relief
entered by the court that is based in whole or in part
upon t he consent or acqui escence of the parties but does
not include private settl enents;

(2) . . .
(3) . . .
(4 . . .
(5 . . .

(6) theterm‘private settl enent agreenent’ neans an
agreenent entered into anong the parties that is not
subject to judicial enf or cenent other than the
reinstatenment of the civil proceeding that the agreenent
settl ed;

(7) the term ‘prospective relief’ neans all relief
ot her than conpensatory nonetary danages;

(8) . . .;

(9) the term‘relief’ neans all relief in any form
that may be granted or approved by the court, and
i ncl udes consent decrees but does not include private
settl enent agreenents.”
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def endants’ Septenber 6, 1996, notion. This pleading asserts that
“the PLRA should not be applied retroactively to invalidate the
Final Judgnent, entered before the PLRA becane law,” that “in
substance and effect” the Decenber 1992 nenorandum and judgnent
made t he findings required by the PLRA, that an evidentiary show ng
and factual findings were required to resolve both defendants’
March 25, 1996, notion and their Septenber 6, 1996, notion, that
def endants wai ved or were estopped to invoke the “automatic stay”
provi sions of the PLRA, 3626(e)(2),° that such stay provisions are
i napplicable or, if applicable, are unconstitutional, and that the
PLRA is wunconstitutional if it invalidates or termnates the
Decenber 1992 final judgnent. Plaintiffs’ opposition does not
assert, either generally or in any particular, that the prison

condi tions or operations are now, or have ever been since Decenber

6Secti on 3626(e) provides,

“(e) Procedure for notions affecting prospective
relief. —

(1) CGenerally.—The court shall pronptly rule on any
motion to nodify or termnate prospective relief in a
civil action with respect to prison conditions.

(2) Automatic stay. —Any prospective relief subject
to a pending notion shall be automatically stayed during
the period—

(A) (i) beginning on the 30th day after such notion
is filed, in the case of a notion nmade under paragraph
(1) or (2) of subsection (b); or

(ii1) beginning on the 180th day after such notion is
filed, in the case of a notion nmade under any ot her | aw,
and

(B) ending on the date the court enters a fina
order ruling on the notion.”
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1992 (or since Decenber 1991), unconstitutional or in violation of
t he Decenber 1992 final judgnent.

Also on Septenber 23, 1996, the district court signed an
order, entered Septenber 25, 1996, providing as foll ows:

“The Court has reviewed defendants’ Supplenenta
Motion to Vacate Final Judgnent, fil ed Septenber 6, 1996,
under the Prison Litigation Reform Act (‘PLRA"), and
plaintiffs’ response thereto. The Court al so takes note
of defendants’ Mdtion to Vacate Final Judgnent filed
March 25, 1996, pursuant to Fed. R Gv. P. 60(b), and
the parties’ Report to the Court filed August 8, 1996,
contenpl ati ng the devel opnent of a factual record and an
evidentiary hearing.

It is inpossible for the Court to resolve
def endants’ notions within the 30-day period specifiedin
18 U. S. C. sec. 3626(e)(2)(A) (i), or the 180-day period in
subsection (A)(ii). The Court believes that the status
quo should be preserved pending the resolution of
defendants’ notions, and finds that the PLRA ‘automatic
stay’ provisions violate the Separati on of Powers and due
process of l|law, substantially for the reasons discussed
in Hadix v. Johnson, No. 80-CVv-73581, 1996 U.S. Dist.
LEWS 9864 (E.D. Mch. July 5, 1996), and Gavin v. Ray,
No. 4-78-CV-70062 (S.D. lowa, Sept. 18, 1996).

Accordingly, the Court wll proceed to give due
consideration to both of defendants’ notions when the
parties are ready for a hearing on them In the
meantinme, the Final Judgnent remains in full force and
effect.”’

‘On Septenber 25, 1996, the United States filed its response
to defendants’ Septenber 6, 1996, suppl enental notion to vacate (so
far are we can ascertain the United States never responded to
defendants’ March 25, 1996, notion under Rule 60(b)). Thi s
response comenced by stating:

“The United States was not a party to the Final
Judgnent entered by this Court in 1992. Consequently,
the United States takes no position on whether this Court
shoul d vacate the Final Judgnent. The United States does
have sonme continued concern over issues of nedical and
mental health care in the Texas prison system based on

13



On Cct ober 24, 1996, defendants filed a notice of appeal from
the district court’s Septenber 23, 1996, order. That appeal was
docketed as our No. 96-21118.8 On the sane day, defendants filed
in the district court a notion to stay the district court’s
Septenber 23 order pending the appeal of that order. This notion
asserts that by the Septenber 23 order

“the Court denied the relief mandated by the PLRA i.e.

the immedi ate term nation of judgnent in the absence of

| anguage in that judgnent indicating that ‘“the relief is

narromy drawn, extends no further than necessary to

correct the violation of the Federal right, and is the
| east intrusive neans necessary to correct the violation

numerous conplaints we have received in the last few
years. The United States has not yet had an opportunity
to substantiate these conplaints and is in discussions
wth the State of Texas to gain access to the facilities
accordingly. Neverthel ess, given the | ongstandi ng nature
of this litigation, the United States intends to pursue
t hose concerns separately pursuant toits authority under
the Cvil R ghts for Institutionalized Persons Act
("CRIPA"), 42 U S.C 8§ 1997 et seq., and, if necessary,
i ssue a newnotice of investigation specifically tailored
to investigate those nedical and nental health issues.”

The pleading goes on to assert that section 3626(e)(2) is
constitutional, provided it is construed, as it accordingly should
be, not to be “self-executing” or to operate to “preclude a court’s
del i berative process.”

8On Novernber 25, 1996, the United States also filed a notice
of appeal fromthe district court’s order dated Septenber 23, 1996.
On Decenber 23, 1996, the United States noved to dismss its said
appeal ; this notion was unopposed, and this Court dism ssed the
appeal of the United States on Decenber 23, 1996. Inits brief in
this Court, the United States labels itself as only an appellee
(and a respondent to defendants’ petition for mandanus), and inits
brief requests as relief only that the district court’s Septenber
23, 1996, “judgnent . . . refusing to give effect to the automatic
stay provi sion pendi ng decision on the State’s notion for i mmedi ate
termnation be affirned” and that the defendants’ petition for wit
of mandanus be deni ed.

14



of the Federal right.” 18 U S.C. 8§ 3626(b)(2).”

The notion also argues that defendants are likely to prevail on
appeal on their claim that the district court’s failure to
imedi ately termi nate the Decenber 1992 judgnent is contrary to
section 3626(b)(2). Further, the notion contends that the failure
to grant a stay wll deprive defendants of an intended benefit of
the PLRA, nanely “i mredi ate term nation of the judgnent w thout the
del ay and expense associated with discovery and a hearing.” This
istheonly harmwhich it is alleged that defendants will suffer if
a stay is denied. The notion continues by asserting: “The Act
provides for inmedi ate term nation of the judgnent. Based upon the
record currently before the Court, Defendants are entitled to have
the Final Judgnent vacated.”

On Novenber 14, 1996, the district court signed an order
denyi ng defendants’ notion for stay pending appeal. The court
observed that defendants had not shown likely error in the court’s
conclusion that section 3626(e)(2) was unconstitutional, and
rejected defendants’ claimthat they would be unduly “injured by
t he del ay and expense of discovery and a hearing on their notion to

vacate final judgnent,” specifically noting that in their March 25
nmoti on defendants asserted “‘no practical effect would be felt by
vacating the Final Judgnent’” and that they “‘can fathomno prison
policy or practice which the state would desire to enploy which is
in any way inpeded by the Final Judgnent.’” No notice of appeal
has been filed fromthis Novenber 14 order.
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Defendants thereafter filed in this Court a notion to stay
di scovery (in the district court) pending resolution of their
appeal (our cause No. 96-21118) of the district court’s Septenber
23, 1996, order. On Decenber 31, 1996, a notions panel of this
Court denied the notion for stay, noting that it was doubtful the
Septenber 23 order was appeal abl e. The order of this Court was
“W thout prejudice to such rights, if any, as said appellants may
have to seek mandanmus relief.” On approxi mately January 24, 1997,
defendants filed their petition for wit of mandanus herein, which
was assigned our cause No. 97-20068. On February 3, 1997, a
nmotions panel of this Court ordered that the mandanmus (No. 97-
20068) be consolidated with the appeal (No. 96-21118). The
consol i dated cases were orally argued before the instant panel on
June 3, 1997

In the neantine, on February 24, 1997, Texas State
Representative John Cul berson and Texas Senator J.E. Brown (see
note 4, supra) filed in this Court, in our cause No. 96-21118
their notion for leave to intervene as “defendants” in the
proceedi ngs before this Court, and their notion “for leave to file
motion to termnate federal jurisdiction over the Texas prison
system” Plaintiffs, the United States, and the defendants have
each filed their oppositions to these notions.

Di scussi on

We concl ude that the Septenber 23, 1996, order of the district
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court is not an appeal abl e order, under either 28 U S.C. § 1291 or
28 U.S.C. 8§ 1292(a)(1). Plainly, the order of Septenber 23, 1996,
does not dispose of the entire case, and hence does not neet the
normal requirenents of section 1291.

Nor is that order one “refusing to dissolve or nodify
injunctions” wthin section 1292(a)(1). The district court’s
Septenber 23 order does not deny either of defendants’ notions to
termnate, but rather expressly states “the Court will proceed to
give due consideration to both of defendants’ notions [the Rule
60(b) notion filed March 25, 1996, and the “suppl enental notion”
filed Septenber 6, 1996] when the parties are ready for a hearing
on them” W note that the Septenber 6 notion was expressly nade
“in the alternative” to the March 25 notion, which was never
wi t hdrawn and was still pending before the court.® Inits My 31,
1996, order respecting the March 25, 1996, notion, the court had
expressly directed the parties to propose an agreed schedule for a
hearing. On August 8, 1996, defendants had reported to the court
that “they will report to the district court on an agreed hearing
date.” Defendants have never requested a hearing date. They have

not sought a ruling, as such, on either of their notions, they have

By letter dated July 8, 1997, over a nonth after this case
was orally argued and taken under subm ssion by this panel,
def endants advised this Court that on July 3, 1997, they had filed
(or mailed for filing) in the district court a notice that they
were thereby “w thdrawi ng wi t hout prejudice” their March 25, 1996,
nmoti on under Rule 60(b). But that July 1997 action is not
effective to change the character of the district court’s 1996
orders.
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sinply asked that the court grant their Septenber 6 notion to
termnate. Moreover, defendants do not claimthat they face any
energency; none of the representations in their March 25, 1996
motion that there was nothing they wanted to do, or even
contenpl ated doing, which would or mght be prevented by the
Decenber 1992 final judgnent have been in any way, expressly or
inpliedly, retracted. |In these circunstances, the fact that the
district court’s Septenber 23, 1996, order did not immediately
grant defendants’ Septenber 6, 1996, notion, but rather nerely
deferred ruling on it, does not constitute that order as one
“refusing to dissolve or nodify” the Decenber 1992 final judgnent
(which we treat as an injunction for these purposes). See Overton
v. Gty of Austin, 748 F.2d 941, 949-952 (5th Gr. 1984). o
course, should the district court deny, in whole or in part,
defendants’ notion to termnate, the defendants nay then appea
under section 1292(a)(1).

Def endants assert jurisdiction under the collateral order
doctrine allow ng i nmedi ate section 1291 appeal of orders denying
def enses based on qualified (or absolute) inmunity or El eventh
Amendnent inmmunity, and cite our decision in Helton v. Cenents,
787 F.2d 1016 (5th Gr. 1986). However, this is not an immunity
case of any kind. The Suprene Court has refused to broadly read
the collateral order exception to the final judgnment rule; and to

cone within that exception it is not sufficient that appellants’
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position, if sustained, would obviate the necessity for trial or
di scovery. See, e.g., Swint v. Chanbers County Comm ssion, 115
S.Ct. 1203, 1208 (1995); Digital Equi prment Corp. v. Desktop D rect,
Inc., 114 S. C. 1992, 1998-2000 (1994). And, defendants’ claim
here—nanely, that section 3626(b)(2) entitles themto term nation
of the Decenber 1992 final judgnment—s not really “conceptually
distinct” from the underlying nerits, but rather essentially
constitutes the nerits. Cf. Helton at 1017 (“the claimof imunity
is conceptually distinct fromthe nerits of the plaintiff’s
claim that her rights have been violated,”” quoting Mtchell wv.
Forsyth, 105 S. C. 2806, 2816 (1985)). W also note that
def endants have not filed a notion for summary judgnment and have
not asked for a setting of either of their notions or for the court
to rul e thereon one way or the other, but have sinply asked for the
court to grant their supplenental notion. Al the court has done
is to defer ruling on defendants’ two notions, and the only thing
before it is their two notions (now, apparently, their one notion;
see note 9, supra). W reject defendants’ attenpt to invoke the
collateral order doctrine on the basis of an analogy to the
i Mmunity cases.
The United States takes the position that the district court’s
Septenber 23, 1996, order is appeal abl e under the col |l ateral order
doctrine because it is a final ruling, separate fromthe nerits,

that the stay provisions of section 3626(e)(2) (see note 6, supra)
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are unconstitutional. W reject this position, without ruling on
its facial nerits, but because it msconceives the nature of
def endants’ appeal. The district court’s Septenber 23, 1996, order
did two things: (1) it declared section 3626(e)(2)
unconstitutional; (2) it declined to imrediately rule, one way or
the other, on either of defendants’ notions (the March 26, 1996,
Rul e 60(b) notion and the Septenber 6, 1996, supplenental notion
based on section 3626(b)(2)), stating “the Court will proceed to
give due consideration to both of defendants’ notions when the
parties are ready for a hearing on them” It is this latter
portion of the district court’s order which the defendants attack
on appeal. Defendants never requested the district court to stay
its Decenber 1992 final judgnent pending a ruling on either of
their two notions to vacate the Decenber 1992 final judgnent.
Al t hough after they gave their notice of appeal herein fromthe
Septenber 23, 1996, order, the defendants did request the district
court to stay that 1996 order, they did not even then request a
stay of the Decenber 1992 final judgnent, and they have not
appeal ed the district court’s denial of that stay; noreover, their
conpl aint was that they woul d have to undergo burdensone di scovery
and an evidentiary trial, a matter which woul d not be obvi ated had
the district court stayed its Decenber 1992 judgnent pending
resolution of defendants’ notions to vacate. Simlarly, in this

Court defendants sought a stay of di scovery pendi ng their appeal of
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the Septenber 23, 1996, order. Finally, defendants’ briefing and
argunent in this Court assert that they were entitled, under
section 3626(b)(2), to have their supplenental notion to vacate
granted with resultant immediate term nation of the Decenber 1992
judgnent, not that they were entitled to a stay of the Decenber
1992 judgnent until the district court ruled on their notion or
notions to vacate.® And, defendants’ brief in this Court concl udes
by stating:

“The constitutionality of the automatic stay is not

relevant to the situation presented by this case. The

record clearly evi dences no ongoi ng current

constitutional violation and, therefore, the district

court had no need to go further. The court was obliged

to termnate the Final Judgnent.

CONCLUSI ON
Def endants pray that this Court reverse the Order of

the district court and render judgnent term nating the

Final Judgnent in this litigation.”

The defendants’ appeal of the district court’s Septenber 23,
1996, order seeks to review not the failure to stay the Decenber

1992 final judgnent pending ruling on the defendants’ notion or

motions to vacate that 1992 judgnent, but rather the court’s

0\WWe not e that section 3626(e)(2)(B) plainly contenpl ates that
a notion to vacate or termnate nay be acted on—.e. granted or
denied—after the stay called for by section 3626(e)(2)(A has
comenced, and that the stay term nates when the court rules one
way or the other on the notion to vacate or term nate.

U ikewise, intheir petition for wit of mandanus, defendants
st at e: “The constitutionality of the automatic stay is not
relevant to the situation presented by this case.”
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failure to imedi ately grant defendants’ Septenber 6, 1992, notion
by permanently term nating the Decenber 1992 judgnent. However,
the district court has not deni ed defendants’ notion to vacate or
indicated that it will not rule upon sane when the parties are
ready for a hearing. Under the present circunstances, that aspect
of the Septenber 23, 1996, order challenged on appeal is not an
appeal abl e order.

The appeal in No. 96-21118 is dismssed for want of an
appeal abl e order.

We turn nowto the mandanus. As with the appeal, the mandanus
does not seek to require the district court to stay (or recognize
that section 3626(e)(2) stays) the Decenber 1992 judgnent pending
its ruling on the notion or notions to vacate, but rather seeks to
require the district court to grant the Septenber 6 notion to
vacate and permanently term nate the prospective relief ordered by
t he Decenber 1992 j udgnent under section 3626(b)(2).' The nandanus
al so requests that we stay all discovery and hearings in the

district court pending our resolution of defendants’ appeal.?®®

12See note 11, supra.

13The petition for mandanus descri bes the relief sought thereby
and the issue presented as foll ows:

“A. THE RELI EF SOUGHT

Petitioners request this Court to enter an order
requiring the district court to:

1. vacate its Oder of Septenber 25, 1996 and
i mredi ately term nate the prospective relief of the Final
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We decline to issue a wit of mandanus at this tine.

Defendants’ clainms for mandanus relief are entirely grounded
on the proposition that by virtue of the provisions of section
3626(b)(2) they are “entitled to the imediate term nation of any
prospective relief” provided by the Decenber 1992 judgnent because
that “relief was approved or granted in the absence of a finding by
the court,” in either the Decenber 1992 judgnent itself or the
Decenber 1992 nenorandumapproving it, “that therelief is narrowy
drawn, extends no further than necessary to correct the violation
of the Federal right, and is the | east intrusive neans necessary to
correct the violation of the Federal right.” 1d. As to at |east
sone of the prospective relief ordered by the Decenber 1992
judgnent, it appears clear that the standards of section 3626(b) (2)
are not nmet so that if section 3626(b)(2) stood alone it would
purport to entitle defendants to i mediate term nation of at |east

sone of the prospective relief ordered by the Decenber 1992

Judgnent in light of the fact that it is not acconpanied
by the requisite finding of 8 3626(b)(2); or,
alternatively, to

2. vacate the district court’s Order of Novenber
20, 1996 and stay all discovery and hearings pending
resolution of the Petitioners’ appeal.

B. | SSUES PRESENTED

Whet her the district court has any discretion to
refuse the mandatory duty under the PLRA, to i mediately
termnate a continuing decreein aprisonreformlawsuit,
and instead i npl enent discovery and hold an evidentiary
hearing.”
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judgnent; indeed, it is arguable that this is true as to all the
prospective relief granted in the Decenber 1992 judgnent. However,
as the plaintiffs and the United States point out, section
3626(b) (2) does not stand alone; rather, it is imediately fol |l owed
by section 3626(b)(3), which provides:
“(3) Limtation.—Prospective relief shall not
termnate if the court makes witten findings based on

the record that prospective relief remains necessary to

correct a current or ongoing violation of the Federa

right, extends no further than necessary to correct the

vi ol ation of the Federal right, and that the prospective

relief is narrowmy drawn and the | east intrusive neans to

correct the violation.”

Def endants do not seriously contend that, if the district
court appropriately nmakes, on a proper basis, all the findings
referenced in section 3626(b)(3), that term nati on—even though
otherwise <called for by section 3626(b)(2)—s nevertheless
requi red. Rather, defendants’ contention is that to conme within
the section 3626(b)(3) “limtation,” the findings called for by
section 3626(b)(3) nust be entirely “based on the record” as it
existed when the order granting prospective relief was
ent ered—here, Decenber 1992—or, at nost, also as it existed when
the notion to vacate or termnate under section 3626(b)(2) was
filed. We note, initially, that we do not have before us any such
record. We do not have the record of the evidentiary hearing in
Cctober 1992 that led to the Decenber 1992 judgnent. Moreover, the
docket entries fromJanuary 1993 t hr ough August 1996 occupy a stack

al nost half-an-inch thick of letter-size pages in the record, and
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the record before us includes only the tiniest fraction of the
docunents thus listed (we realize many—perhaps all—of these
docunents may well be immterial). Defendants do not explain how
we can direct the district court to termnate the prospective
relief of the Decenber 1992 judgnent even if we were to accept
defendants’ interpretation of “based on the record” as used in
section 3626(b)(3). Moreover, it is by no neans clear that
defendants’ interpretation of section 3626(b)(3)’'s “based on the
record” is correct. A strong argunent to the contrary can be nade,
namel y: that section 3626(b)(3) contenplates that the findings
referenced therein could be nade in respect to prospective relief
ordered several years previously—as in this case—and that the

court could find that such relief “remai ns” necessary to correct “a
current or ongoing” violation, all of which indicates that present
conditions (respecting the particular subject matter as to which
prospective relief was previously ordered) are what is ultimtely
determ native for purposes of section 3626(b)(3); and if present
conditions are determ native, then that suggests that the court in
determ ni ng whether to nake the section 3626(b)(3) findings is not
restricted to a record nade years previously. Simlarly, it is
clearly arguable that even if the record nmade years ago when the
prospective relief was ordered would have then supported the

findings called for by section 3626(b)(2)—al beit there were no such

findings then nade one way or the other on the section 3626(b)(2)
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fact ors—neverthel ess term nati on shoul d nowbe ordered if the facts
as now shown to the district court do not show that now such
“relief remains necessary to correct a current or ongoing
violation”; if the four-year-old order— hough warrant ed when nade,
no longer “remains necessary” or there is now no |onger any
“current or ongoing violation,” then section 3626(b)(3) should not
bl ock term nation of relief.

Like their argunents that they are entitled to have us now
order the district court to imediately termnate relief,
def endant s’ argunents about discovery are prem sed entirely on the
theory that “based on the record” in section 3626(b)(3) refers to
no nore than the record already existing when the notion to vacate
is filed. That, however, is not clear and indi sputable. Mboreover,
def endants ask only for a stay of discovery pending our ruling on
their appeal, which we have now di sm ssed. W note that defendants
have not sought to prevent any particular discovery, but only a
bl anket ban on any and all discovery.

Defendants as petitioners for nmandanus bear the burden of
show ng “that their right to issuance of the wit is ‘clear and

i ndi sput abl e. Ozee v. Anerican Council on Gft Annuities, Inc.,

1And, we agai n note that defendants have not asked us to order
the district court to stay the Decenber 1992 judgnent under section
3226(e)(2). The validity of section 3626(e)(2) is irrelevant both
to the discovery issue and to the issue of the proper construction
of “based on the record” in section 3626(b)(3), as defendants have
recogni zed (see note 11, supra, and acconpanying text).
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110 F.3d 1082, 1093 (5th Gr. 1997) (quoting Mallard v. United
States District Court, 109 S. Ct. 1814, 1822 (1989)). Thi s they
have not done.'® Moreover, issuance of mandanus is discretionary
with this Court, and as a matter of discretion we decline to now
i ssue the requested wit in the present circunstances. See Kerr v.
United States District Court, 96 S.Ct. 2119, 2124 (1976); Overton
at 958.

Qur action herein nust not be m sunder st ood.

W are well aware that section 3626(e)(1l) provides that the
district court “shall pronptly rule on” any notion to nodify or
term nate prospective relief in a prison conditions case (enphasis
added). And, we assune that the district court will conply with

t hi s unchal | enged and i nportant directive.® |ndeed, defendants do

5\Whi | e arguably the “clear and indi sputable” right to relief
standard m ght be relaxed in the context of an issue of |aw where
the failure to do so would likely cause the nmandamus petitioner
severe harm(or there are other conpelling circunstances), this is
not such a case. Here, the defendants have never retracted their
assertion that there is nothing they desire to do, or are
consi dering doing, respecting the prison systemthat the Decenber
1992 judgnent woul d precl ude; noreover, they have (until at | east
a nmonth after this case was under subm ssion follow ng oral
argunent to the panel) kept their Rule 60(b) notion pending; also
t hey have done little, if anything, to press for a ruling on either
of their notions, apart fromasserting to the district court (and
this Court) that it should rule on their PLRA notion wthout
consi dering anything not of record when the notion was fil ed.

%Pl aintiffs’ contentions that the PLRA is unconstitutional as
applied to consent judgnents entered before its effective date, or
that by its terns it does not apply to such judgnents, or that in
such an instance it does not authorize termnation prior to Apri
26, 1998, are all essentially questions of | aw which shoul d present
no obstacle to a pronpt ruling on defendants’ Septenber 6, 1996,
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not contend that the district has not done so (except insofar as
they contend that any reference to or discovery respecting facts
not menorialized in the record when their Septenber 6, 1996 notion
was filed is a failure to rule pronptly). There would seemto be
little reason for extended del ay. The district court below is
famliar wth the case, of course. The |lawers are al so presumably
famliar with the case, not only fromthe 1992 hearing but also
from the discovery prior thereto and from di scovery since June
1996. There is—or was—a record (al beit not now before us) on the
basis of which the district court issued its Decenber 1992
menor andum and judgnent. Relevantly updating that to the present
Wth respect to the “eight substantive issues” as to which the
Decenber 1992 judgnment issued “continuing permanent injunctive
orders” should not be overly burdensone or tine consunm ng. W note
that so far as the record before us discloses, plaintiffs have not
even alleged that there is any current or ongoing constitutional
violation in the prison system We enphasi ze, noreover, that
ruling on defendants’ Septenber 6, 1996, notion should not entai

a general overall examnation of the prison system but should
sinply be focused on those continuing injunctive orders (concerning
the “eight substantive issues”) contained in the Decenber 1992

judgnent. Ruling on the notion is not an occasi on to exam ne ot her

nmotion, which is based entirely on the PLRA (and which is now the
only notion to vacate pending before the district court).
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areas of prison conditions or practices, neither the “nine
substantive areas” as to which the Decenber 1992 j udgnent “resulted
in conplete relief from judgnent and termnation of the court’s
jurisdiction” nor areas not dealt with one way or the other in the
Decenber 1992 judgnent. Further, it nust be renenbered that the
limtation on termnation provided by section 3626(b)(3) is
restricted to i nstances where the district court nakes affirmative
findings, adequately based on the record, as stated in section
3626(b)(3). Finally, as we recently noted in Johnson v. Rodri guez,
110 F. 3d 299, 312 (5th G r. 1997), “‘systemm de injunctive relief
may not be predicated on individual m sconduct that “is not part of

a pattern of persistent and deliberate official policy (quoting
Ruiz v. Estelle, 679 F.2d 1115, 1154 (5th Cr. 1982), nodified in
part, 688 F.2d 266 (5th G r. 1982), cert. denied, 103 S.Ct. 1438
(1983)). See also Lewis v. Casey, 116 S.Ct. 2174, 2183-84 (1996).

Qur denial of the instant mandanus is without prejudice to
what ever rights defendants nmay have to seek such relief should the
district court fail to rule pronptly on defendants’ Septenber 6,
1996, notion to vacate.

W now turn to the notion of Representative Cul berson and
Senator Brown to intervene in the proceedi ngs before this Court.
We deny the notion. Neither Cul berson nor Brown is or was a party

to this case, and i ntervention on appeal is inappropriate under the

circunstances here, particularly as they have pending in the
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district court a notion to intervene which the district court has
not ruled on (and neither conplains of that failure to rule nor
seeks fromus any order requiring the district court torule). |If
the district court denies that notion, they nay appeal the deni al
of their notion. W note in passing that it is at best doubtfu
that either Representative Cul berson or Senator Brown is that sort
of “state or local official or unit of governnment” to whomor which
section 3626(a)(3)(F) grants aright tointervene. Because we have
denied their notion to intervene in the proceedings before this
Court, we |ikew se deny the notion of Representative Cul berson and
Senator Brown to file in this Court their notion to termnate
federal jurisdiction over the Texas prison system W |ikew se
deny all other notions of Representative Cul berson and Senator
Brown that are pending in this Court and have not previously been
ruled on by this Court or a judge hereof.
Concl usi on

W dismss the appeal of defendants because the district
court’s Septenber 23, 1996, order failing to imediately rule on
their Septenber 6, 1996, notion to vacate the Decenber 1992
judgnent is not a final, appeal able order under section 1291, or
the collateral order rule, and does not constitute an order
appeal abl e under section 1292(a)(1).

We deny defendants’ petition for wit of nmandanus.

W deny the notion of Texas Representative Cul berson and Texas
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Senator Brown to intervene, and | i kewi se deny all other pendi ng and

previously unrul ed-on notions of said putative intervenors.

APPEAL DI SM SSED;, MANDAMUS DENI ED
MOTI ON TO | NTERVENE and RELATED MOTI ONS DENI ED
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