IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-21103
(Summary Cal endar)

IN THE MATTER OF: CEORGE R HI NSLEY,

Debt or .
GECRCGE R HI NSLEY,
Appel | ant,
ver sus
M CHAEL BOUDLOCHE, Tr ust ee,
Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas
(91- Cv-2316)

Septenber 3, 1997
Before SMTH, WENER, and EMLIO M GARZA, Crcuit Judges.

PER CURI AM *

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



Appel | ant - Debt or Geor ge Hi nsl ey seeks reversal of a bankruptcy
turnover order entered on a notion filed by Appellee-Trustee M ke
Boudl oche (Trustee) in the Debtor’s Chapter 7 bankruptcy
proceedi ngs being conducted in district court. This order was
based on an earlier, non-bankruptcy turnover order granted in prior
litigation in the sanme court between the Federal Deposit |nsurance
Corporation (FDIC) and Hinsley. Concluding that H nsley' s action
in opposition to the second turnover order —the one granted in
t he bankruptcy proceeding in district court —anounts to nothing
nmore than a delaying tactic, we affirm

I
FACTS AND PROCEEDI NGS

In May 1992, the district court granted the FDIC, receiver for
West er n- Bank West hei ner, summary judgnent on a prom ssory note
agai nst Hi nsley and his partnership. The anount of the judgnent
was $4, 848, 798. 00, together with prejudgnent interest, attorney’s
fees, costs of Court and post-judgnent interest in that pre-
petition lawsuit in district court.

The FDIC applied to the district court for post-judgnent
turnover relief as a collection action, requesting the court to
order the debtors to assign specified assets to the FDIC. In July
1995, the district court entered a post-judgnent turnover order
(the Pre-petition Turnover Order) against Hinsley. This order did

a nunber of things including: 1) finding that a partition



agreenent between Hinsley and his wife was void as to comunity
debts, making the comunity assets I|iable for such debts;
2) requiring an assignnent of essentially all the Hinsleys’
property, other than certain exenpt property, to the FD C
3) freezing their assets and placing them under the district
court’s control; and 4) enjoining Hinsley and his wife from

selling, withdrawi ng, or transferring assets under their control.?

A few weeks later, on August 10, 1995, the Debtor filed a
Chapter 11 proceeding which was later converted to a Chapter 7
proceedi ng, and the Trustee was appointed to adm nister H nsley’'s
bankruptcy estate. The reference to the bankruptcy court in the
Chapter 7 proceeding was subsequently wi thdrawn by the district
court, which announced that it would admnister the Debtor’s
bankruptcy case. The Trustee filed a Motion for Turnover of Assets
pursuant to 11 U S C 8 542 and other related provisions,
requesting that all assets subject to the Pre-petition Turnover
Order be turned over to the Trustee. |In October 1996 the district

court entered such an order (the Bankruptcy Turnover Order) w t hout

1'n August 1996 we di sm ssed an appeal of this order. Thus it
is now final and executory. Albeit noot at this point because of
such finality, we note in passing that one Texas appeals court in
considering a non-bankruptcy turnover order in the context of a
judgnent creditor stated that “the proper standard of reviewin a
turnover proceeding is an abuse of discretion.” DeVore v. Cent.
Bank & Trust, 908 S.W2d 605, 608 (Tex.App.—Ft. Worth 1995),
(citing Beaunont Bank, N. A v. Buller, 806 S.W2d 223, 226 (Tex.
1991)); See also Santibanez v. Wer MMhon & Co., 105 F. 3d 234,
239 (5th CGr. 1997).




conducting a hearing. This order was granted by t he sane judge who
had ordered the Pre-petition Turnover Order. The FDIC suit from
which the earlier order had arisen was consolidated with the
bankruptcy case, and a notice of appeal was tinely filed by
Hi nsl ey.
I
ANALYSI S

A.  STANDARD OF REVI EW
W review findings of fact by the district court under a

clearly erroneous standard.? Conclusions of law are revi ewed de

novo.® Here the district court, in the bankruptcy proceeding,

“after hearing the evidence presented and t he argunent of Counsel,”
determined that the Trustee’'s notion for turnover should be
granted.* Regardl ess of what standard of review we apply, we reach
t he sanme concl usi on —t he Bankruptcy Turnover Order was proper.

B. PROPRIETY OF THE BANKRUPTCY TURNOVER ORDER
Hi nsl ey argues that the district court erroneously granted the

Bankruptcy Turnover Order w thout clear and convincing evidence as
to what property was part of the bankruptcy estate, what 1is
Hinsley' s interest as debtor in, and the value of, that property,

and whether that property could be turned over by Hinsley. He

2domv. Frank, 3 F.3d 839, 842 (5th Cr. 1993).

°ld.

‘Order Granting Mdtion for Turnover of Assets, Boudloche v.
Hi nsley, (J. Hoyt, US. Dstrict Court QOct. 1996).
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further asserts that the district court erred in not addressing his
bankruptcy exenptions and in failing to specify whet her property he
obt ai ned after he filed for bankruptcy was incl uded.

The Trustee nmaintains that the Bankruptcy Turnover Order is
sinply a procedural vehicle to enforce the final Pre-petition
Turnover Order against Hnsley and to unfreeze the property from
the district court’s direct control. The Trustee asserts that, as
the assets subject to the Pre-petition Turnover Oder were
determ ned to be community property and thus liable for comunity
debt, they becane property of the bankruptcy estate pursuant to 11
US C 8 541 once Hnsley filed for bankruptcy. This section
provi des that:

(a) The commencenent of a case under section 301, 302, or

303 of this title creates an estate. Such estate is

conprised of all the foll ow ng property, wherever | ocated
and by whonever hel d:

(2) Al interests of the debtor and the debtor’s
spouse in conmmunity property as of the commencenent of
the case that is—

(A) under the sole, equal, or joint managenent and
control of the debtor; or

(B) liable for an allowable claim against the
debtor, or for both an al |l owabl e cl ai magai nst t he debt or
and an al | owabl e cl ai magai nst the debtor’s spouse, ....°

The Trustee contends that he did not seek turnover of exenpt
properties. He further asserts that even if he had, the all eged

failure to recogni ze H nsl ey’ s exenpti ons coul d not have been error

°11 U.S. C. 8§ 541.



given that 8 542 requires a debtor to deliver even exenpt property
to the trustee. Section 542 provides that:

(a) Except as provided in subsection (c) or (d) of this

section, an entity . . . in possession, custody, or
control, during the case, of property that the trustee
may use, sell, or lease . . . or that the debtor my
exenpt . . . shall deliver to the trustee, and account

for, such property or the val ue of such property, unless
such property is of inconsequential value or benefit to
the estate.®

The Trustee correctly states that under 11 U S. C § 521 a
debtor is required to surrender all property of the estate to the
trustee. The Trustee thus insists, again correctly, that his
burden of proving that the property sought for turnover is property
of the estate was satisfied by the final judgnent obtained in the
prior FDIC action, which was eventually consolidated with the
bankruptcy proceeding in district court. The Trustee thus contends
that Hnsley isinpermssibly attenptingtorelitigate the question
of what constitutes property of the estate.

1]
CONCLUSI ON

W agree with this contention of the Trustee and with the
determ nation of the district court. Hinsley’'s claim |acks
substance and is clearly nothing nore than a delaying action. As
the Pre-petition Turnover Order was entered by the sanme court that

has jurisdiction over the bankruptcy action, and as that order was

611 U.S. C. 8§ 542.



i ssued only a few weeks prior to Hnsley's filing for bankruptcy,
reconsi deration of the status of H nsley's assets as property of
the estate was and renmai ns whol | y unnecessary; such an exerci se was
properly precluded by the court. Consequent |y, the Bankruptcy
Turnover Order appealed fromin this case is, in all respects,

AFF| RMED.



