IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-21095
Summary Cal endar

CHARLES RAY COOPER
Petitioner - Appellant

V.

GARY L JOHNSQON, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON

Respondent - Appell ee

Appeal fromthe United States District Court
for the Southern District of Texas
(H 96- CV- 2063)

Septenber 17, 1997
Before KING H G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *

Charl es Ray Cooper, a Texas prisoner (#473763), appeals the
district court’s order denying his petition for wit of habeas
corpus pursuant to 28 U S.C. 8§ 2254. Cooper argues that his
trial counsel perforned ineffectively by failing to file a tinely
objection to the prosecution’s perenptory strikes of black

veni repersons, allegedly in violation of Batson v. Kentucky, 476

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



US 79 (1986). After carefully reviewng the record and the
briefs, we conclude that the judgnment of the district court
shoul d be affirned.

Cooper filed his habeas petition with the district court on
June 20, 1996, nearly two nonths after the effective date of the
Antiterrorismand Effective Death Penalty Act of 1996 (“AEDPA”),
Pub. L. 104-132, 110 Stat. 1214, which enacted the present 28
US. C 8§ 2254(d). The standard of review set forth in 8§ 2254(d)

accordingly governs this case. See Lindh v. Murphy, 117 S. O

2059 (1997). Section 2254(d) provides:

(d) An application for a wit of habeas corpus on
behal f of a person in custody pursuant to the judgnment
of a State court shall not be granted with respect to
any claimthat was adjudicated on the nerits in State
court proceedi ngs unless the adjudication of the
claim --

(1) resulted in a decision that was contrary to,
or involved an unreasonable application of, clearly
establi shed Federal |aw, as determ ned by the Suprene
Court of the United States; or

(2) resulted in a decision that was based on an
unreasonabl e determ nation of the facts in |ight of the
evi dence presented in the State court proceeding.

The second cl ause of 8§ 2254(d)(1) sets out the standard of

review for m xed questions of law and fact. Mata v. Johnson, 99

F.3d 1261, 1267 (5th Cr. 1996), vacated in part on other grounds

on rehearing, 105 F.3d 209 (5th Gr. 1997). Because

ef fecti veness of counsel is a m xed question of |aw and fact,

Strickland v. Washington, 466 U S. 668, 698 (1984), we nust

deci de whether the state court decision involved an “unreasonabl e
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application” of clearly established law. W have interpreted the
“unreasonabl e application” standard to permt the grant of habeas
relief “only if a state court decision is so clearly incorrect
that it would not be debatabl e anong reasonable jurists.”

Drinkard v. Johnson, 97 F.3d 751, 769 (5th Gr. 1996), cert.

denied, 117 S. . 1114 (1997).

The Court of Appeals for the First District of Texas
consi dered Cooper’s ineffective assistance cl aimand determ ned
that it was without nerit. The court reasoned that Cooper had
failed to neet the prejudice prong of the test for ineffective

assi stance established in Strickland, 466 U S. at 694.

Specifically, the state court reviewed the evidence and concl uded
t hat Cooper had failed to show a reasonabl e probability that the
result of his trial would have been different absent his
counsel’s failure to preserve for review the prosecution’ s use of
perenptory strikes to exclude bl ack venirepersons fromthe jury.

This decision is neither contrary to, nor involves “an
unreasonabl e application of[ ] clearly established Federal |aw,
as determ ned by the Suprene Court of the United States.”

The judgnent of the district court is AFFI RVED



