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PER CURI AM !

At issue is whether a contract for joint devel opnent of a new
versi on of a conputer programinplicitly, but unanbi guously, allows
one of the parties to keep a copy of the newy devel oped program
for private use upon termnation of the agreenent. On cross-

nmotions for summary judgnent, the district court granted judgnent

! Pursuant to 5TH CR. R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



for the defendants, finding that the contract so all owed. Because,
we conclude that the contract is anbiguous on this point, we
REVERSE and REMAND.

| .

Manuf act uri ng Managenent Systens (MVS) devel oped a successf ul
conputer programcal |l ed the Capacity Managenent System (CM5). This
programwas witten for a specific conputer. It could not run on
any others, including an | BM 38.

Canshaft Machine Co. had an IBM 38; again, a conputer with
whi ch the CM5 was i nconpati ble. Canshaft proposed in January 1984
that it and MMS jointly devel op a version of the CM5 that woul d run
on an |BM38. The two agreed to a joint venture which covered both
t he devel opnent and the nmarketi ng of the new conputer program The
agreenent provides that Texas |aw controls. The other pertinent
provi sions of the contract foll ow

The purpose of the agreenent was “to nutually benefit fromthe
devel opnent and sales of the new System 38 CMS, hereinafter
referred to as the *Systemi”. (Enphasis added.) MVS woul d manage
and direct devel opnent of the System would provide the necessary
CM5 docunentation, and would wite the System docunentation.
Canshaft would provide tinme on its IBM 38 conputer, technica
assi stance, installation assistance at purchaser sites, and

enhancenents and nodifications of the System



Canshaft al so agreed to assist in marketing the System and in
the sectionrelating to the conpensation to be recei ved by Canshaft
for its assistance, the contract |isted a 5% conm ssion for certain
types of sales, a 10% conm ssion for others, and conpensation of
$500 per day for assistance in on-site installations. This section
does not list a free copy of the System as part of Canshaft’s
conpensati on.

Section 4, entitled “Title to the Systeni, provides:

All System sal es shall be exclusively between

MVE and the System purchaser. MVE shal |
retain ownership and title to the System and
rights to software |license fees paid by

pur chasers.

The contract states that, upon its termnation, M shall
conti nue to conpensat e Canshaft, according to the contract, insofar
as such conpensati on was earned prior to termnation. The contract
does not provide for new conpensation terns upon its term nation
and does not state that, upon term nation, Canshaft could retain a
copy of the System

Section 7 requires each party toretain the confidentiality of
information received fromthe other, “and to make not further use
of such information”. That section also requires Canshaft, upon
termnation, to “return to MVE all CMS source codes, object codes,
program listings and technical docunentation in the possession of
Canshaft”. The parties agreed not to assign any of the rights they

hel d under the agreenent.



In 1993, Canshaft requested MVE' approval of an assignnent of
Canshaft’s rights under the agreenent to CTG Operations. MVS
refused and proposed a new agreenent, which CTG rejected.
(Canshaft sold its assets to CTG in 1994.) MVE term nated the
agreenent in 1995 and requested the return of all CMS materials,
including all System 38 CMS materials, along with a confirmation
that Canshaft had discontinued use of the System Canmshaft
returned not hi ng.

As of the filing of this action by MV5 in 1995 for breach of
contract, conversion, fraud, and negligent msrepresentation,
Canshaft had been using the System internally for close to ten
years. The defendants (Canshaft, CIG Crane Cans as parent conpany
of CTG and Wlverine Gear & Parts Co.? renoved the action to
federal court. Both sides noved for summary judgnent.

Canshaft and the other defendants contended, inter alia, that
the contract stated that, wupon termnation, Canshaft (or its
successor) was only required to return to MVS the CMS source codes,
program |istings and technical docunentation; and that MVS had

al ready received the consideration for which it had bargai ned —t he

2 MVS states that the defendants other than Canshaft “are
in the case only because of a corporate acquisition”. And,
al though the district court noted that “[ MM ] Oiginal Conplaint
does not raise all egati ons agai nst Def endant Wl verine CGear & Parts

Conpany ... and that [MM5S' ] response in Qpposition to Defendants’
joint Mdtion for Summary Judgnent raises no allegations against
Wbl verine”, it did not dispose of any of MVS cl ai ns on that basis.

The liability vel non on the part of each defendant is for the
district court on remand.



devel opnent of the System |Inits cross-notion, MVS contended that
the requirenent to return the CVMS materials included the System
materials, in that the System was just one version, a subset, of
t he CMS.

The district court granted summary judgnent for the
def endant s, concl uded that the return-CVs-materials requirenent did
not include the System

.

MVE appeal s both the summary judgnent awar ded defendants and
the denial of its simlar notion. It requests that we find breach
of contract and conversion and remand for ancillary matters, such
as dammages. It does not appeal the dismssal of its fraud and
negligent m srepresentation clains; it has abandoned those cl ai ns.
On remand, only the breach of contract and conversion clains
remai n.

Pursuant to our de novo review of a summary judgnent, e.g.,
Vera v. Tue, 73 F.3d 604, 607 (5th Gr. 1996), we apply the sane
standard as the district court. As the parties agreed, Texas |aw
applies.

The primary question for review of a sunmary judgnent on a
contract claimis whether the contract’s terns are unanbi guous; we
can determ ne whether a party is entitled to summary judgnment only
if they are. Coker v. Coker, 650 S.W 2d 391, 393 (Tex. 1983)

(“When a contract contains an anbiguity, the granting of a notion



for summary judgnent is inproper because the interpretation of the
i nstrunment becones a fact issue”).

Appel | ees’ contention that we are barred from finding the
contract anbi guous because both sides contended in district court
that the contract wunanbiguously supported their positions
m sunderstands our role in reviewwng a contract-based sumary
judgnent. It is true that a “di sagreenent regardi ng the neani ng of
a clause in a contract does not render the clause anbiguous”.
First Gty Nat’'l Bank of Mdland v. Concord Gl Co., 808 S.W 2d
133, 136 (Tex. App.--E Paso 1991, no wit). But, we review each
of the notions anew. Based on the contract, we nmay refuse summary
judgnent, despite the parties’ contending, as they do here, that
the contract is unanbi guous. |n other words, we can concl ude that
it is anbiguous.

A contract is unanbiguous if it can be given a certain or
definite legal neaning or interpretation; conversely, it is
anbi guous when its neaning is uncertain and doubtful, or it is
reasonably susceptible to nore than one neaning. Coker, 650 S. W
2d at 393; see also Purvis G| Corp. v. HIlin, 890 S.W 2d 931
(Tex. App.--El Paso 1994, no wit) (anbiguity determnation to be
made in the light of the circunstances at the tine of the contract
formation). O course, although we look to the intent of the

parties to determ ne the neaning of a contract, that intent nust be

such as is expressed in the terns of the agreenent. Cap Rock El ec.



Coop., Inc. v. Texas Utilities Electric Conpany, 874 S.W 2d 92, 98
(Tex. App.--El Paso 1994, no wit). And, we may apply many of the
usual rules of construction before declaring a contract anbi guous.
City of Pinehurst v. Spooner Addition Water Co. 432 S.W 2d 515,
519 (Tex. 1968); see al so Austin Hardwoods, Inc. v. Vanden Berghe,
917 S.W 2d 320, 323 (Tex. App.--El Paso 1995, wit denied) (the
court will attenpt to determ ne objective intent of parties through
har noni zation of all provisions so no provision rendered
meani ngl ess) .

Turning to the contract at issue, wth this standard for its
interpretation in mnd, we note prelimnarily that the instrunent
does not expressly grant Canshaft the right to keep a copy of the
Systemfor its use. Not only does this omssion require us to find
a new term of the contract “unanbi guously” by negative inference
fromthe rest of the contract’s terns, it also requires us to
consider whether, as posited by MW, the contract instead
unanbi guousl y precludes Canshaft’s retention of a copy.

The first question, then, is whether it would have been
natural for the parties to have included such conpensation
(retention of the System) in the agreenent had they intended it to
be a termof the agreenent. The contract contains a detailed |ist
of all of the types of conpensation to be received by Canshaft for
the donation of its conputer tinme and technical advice. The

contract |ists conm ssions on sales for which Canshaft is partially



responsible; it also provides that Canshaft will be conpensated for
assisting in the installation of such prograns at the purchasers’
pl aces of busi ness. Despite this extensive explanation of what
rewards wi Il be received for what perfornmances, there is no nention
of a free copy of the System In the light of the fact that, while
the other types of conpensation are nere possibilities in terns of
when they would be received by Canshaft (they would all be
dependent on Systemsal es), and yet the conpensation in the formof

a free copy of the Systemwould be a certainty (depending only on

the successful conversion of the CVM5), it would seem that the
parties would naturally Ilist such conpensation, a free copy,
sonewhere in the contract, nost likely in the section |abeled

“Conpensation”. They did not.

Furthernore, while the declarations at the beginning of the
contract |ist the parties’ intentions and desires, including
selling copies of the System this |ist does not include Canshaft’s
desire to use the Systemto nmanage its own operations. Again, the
parties saw fit to include sone fairly finer aspects of the
agreenent, such as exactly what Canshaft was willing to offer to
the deal, including exactly to which type of conputer MV was
al | oned access in order to conplete the conversion, and yet we are
asked to conclude that the parties sinply omtted their intention

for a copy of the Systemto be given Canshaft upon term nation



Needl ess to say, if the parties had i ntended such a provision, they
certainly could, and should, have included it.

On the other hand, this is not to say that the contract
unanbi guously supports MVE position. Perhaps the parties did
agree inplicitly to such conpensation; the | anguage of the contract
explaining the rights and obligations of the parties upon
termnation of the agreenent mght allow for such a reading.
Moreover, the fact that, under the contract, Canshaft had the use
of a copy of the System throughout the Iife of the agreenent could
mlitates in favor of such a reading.

The contract grants to MVE all title to the System Thi s
section, quoted above in full, consists of only two sentences and
falls under the heading “Title to the Systeni. Although one of the
two sentences in this section deals with sales of the Systemto
third parties, the other, final, sentence states in general terns
that “MVB shall retain ownership and title to the Systenf. This
woul d appear to grant, unanbiguously, full title not to Canshaft,
but rather to MM5. Canshaft attenpts to counter this provision by
contending that the apparently general |anguage of title nmust be
read in the light of the precedi ng | anguage/ sentence dealing only
wth System sales, and that we nust therefore conclude that the
parties were only tal king about title with respect to sales, while,

on the other hand, Canshaft retained title with respect to its use



of one copy of the program There are two problenms with this
contention, both insurnountable.

First, while the first/precedi ng sentence may speak of sal es,
the heading of the section deals with title generally, wthout
limtation. Wile it is plausible that the first/preceding
sentence m ght col or our readi ng of the sentence that foll ows, that
coloring nmust give way to such an explicit statenent in the section
heading. In other words, the express intent of a section heading
cannot be inplicitly limted nerely by including a sentence in that
section |imted to only one aspect of the issue at hand. The
general |anguage in the second sentence retains its generality;
and, under that unbrella, MV would retain title to the System
See, e.g., Vail v. Henry S. Mller Co., 592 SSW 2d 410, 411-12
(Tex. App.--Dallas, 1979 wit denied) (using section headings of
contract to interpret provisions of that contract); Canadi an River
Muni ci pal Water Authority v. Cty of Amarillo, 517 S W 2d 572, 582
(Tex. App.--Amarillo, 1974 wit denied) (sane).

Second, the canon of construction on which Canmshaft and the
other appellees rely in contending that the first/preceding
sentence should imt our reading of the sentence at issue is the
rule of ejusdem generis: if words of a specific neaning are
foll owed by general words, the general words are interpreted to
mean only the class or category franed by the specific words. This

canon, however, applies only when the contract has already been

- 10 -



found to be anbi guous. Hussong v. Schwan’s Sal es Enterprises

Inc., 896 S.W 2d 320, 325 (Tex. App.--Houston (1 Dist.) 1995, no
wit); Corpus Christi v. Bayfront Assoc. Ltd., 814 SSW 2d 98, 104
(Tex. App.--Corpus Christi 1991, wit denied). In other words, by
contendi ng that assessing the neaning of the first/prior sentence
is required to fully understand the neaning of the second/final
sentence granting title to M5, Canshaft has inplicitly admtted
that the section is anbiguous absent such a construction. W
agr ee. The section is anbiguous wth respect to the scope of
applicability of the sentence retaining Systemtitle in MVS.

At long last, we arrive at the primary basis for Canshaft’s
contention that the contract grants it a copy of the System Upon
term nation, Canshaft is directed in section 7 to “return to MVS
all CMS source codes, object codes, programlistings and techni cal
docunentation in the possession of Canshaft”. Canshaft contends
that, because the Systemis distinct fromthe CMS, the foregoing
CMS return requirenent inplicitly allows keeping one copy of the

Systemfor Canshaft’s continued use. Perhaps, but not necessarily.

Part of the foundation for this contention, that the Systemis
treated as distinct fromthe CVM5S by the rest of the contract, is
dubi ous. The declarations at the beginning of the contract
descri be the Systemas “the new System 38 CM5’. This woul d appear

to nean that the Systemis in fact a CM5, and the requirenent of

- 11 -



the return of all of the CVM5 materials would therefore naturally
i ncl ude the System

Furthernore, the contract states that, wupon term nation,
Canshaft shall make no further use of the technical docunentation
of the System and no use of any of the confidential information
received from MVE. It is difficult, at best, to read this
provision in harnony with an i nplied provision allow ng Canshaft to
retain and utilize a copy of the System See Purvis, 890 S.W 2d
at 935 (court nust attenpt to “harnonize all provisions” of
contract inits interpretation). D scontinuing use, in a natural
| anguage interpretation of the contract, nust nean exactly that;
Canshaft may no longer use the information, including use on
Canshaft’s conputer to nmanage its operations.

Canshaft offers nothing to contradict this, and we are |eft
with the conclusion that inferring otherwi se would contradict the
requi renent to discontinue use of the System technical
docunentation and the other confidential MVS information. On
remand, perhaps, Canshaft can adduce evidence that the program
m ght be used without reference to the technical docunentation or
to other confidential information; but, on this record, this point
i nvol ves a genuine issue of material fact -- the dreaded death
knell of summary judgnent.

As stated, we nust read a contract to “harnonize and give

effect to all the provisions of the contract so that none will be



rendered neani ngl ess”. Coker, 650 S.W 2d at 393. A reading of

this contract which allows Canshaft to retain a copy of the System

certainly puts several other provisions in obsol escence. In
particul ar, the terns requiring Canshaft to retain the
confidentiality of all information acquired from MV, and the

provision retaining title to the System in MVS would be under
threat in the light of the rest of the contract.

It is safe to assune that MMS already has its own copies of
both the CM5 generally and the Systemin particular. Canshaft’s
return of the CVMS materials, then, could not be for the purpose of
getting a copy into MM hands. Furthernore, Canshaft is expressly
forbi dden to sell either the Systemor the CM5 to anyone after the
contract istermnated. It is also not allowed to divulge for free
any of the information it has received. Return of the OCMS
materials therefore cannot be for the purpose of retaining the
confidentiality of those materials —that has been taken care of in
ot her provisions. Thus when read in the context of the rest of the
contract, the only way for the section requiring the return of the
CM5 materials to have effect on the parties’ positions upon
termnation of the agreenent is if the section intends to get the
materials out of Canshaft’s hands altogether, in order to prevent
use by Canshaft.

If this is so, then the return of only the original CM

program and not the System is neaningl ess, because Canshaft does



not need the old CM5; its | BM 38 conputer cannot use that version.
It would need to keep a copy of “the new System 38 CM5", the only
version of use to it. Therefore, for the return |anguage of the
contract to have neaning, it nust include the System Hol di ng
ot herwi se woul d render that section neaningless to the parties, and
such a readi ng nust give way to a readi ng whi ch gives the provision
effect.

Perhaps on remand, Canshaft and the other defendants can
adduce evi dence that use of one copy of the Systemto manage their
operations would not interfere with an effective return of all CM5
material, perhaps including the System 38 CVS nateri al .

L1l

For the foregoing reasons, the summary judgnent awarded
Canshaft Machine Co. and the other defendants is REVERSED, the
denial of sunmmary judgnent to Manufacturing Managenent Systens,
Inc., is AFFIRMED, and the <case is REMANDED for further
pr oceedi ngs.

AFFI RVED | N PART; REVERSED | N PART; and REMANDED



