IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-20933

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
DANI EL J. PETROCSKI, JR,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Sout hern District of Texas
(CR H 96-199)

Novenber 19, 1997
Before JOLLY, SMTH, and DENNIS, C rcuit Judges.
E. GRADY JOLLY, Circuit Judge:”

Dani el Petroski, an attorney representing a plaintiff in a
civil trial in federal district court, was held in crimnal
contenpt of court because he was found to have wilfully violated an
inlimne order of the court forbidding the introduction of certain
evidence. He spent one night injail. He now appeal s the contenpt
or der. Because we hold that the evidence fails to establish an

el ement of Petroski’s qguilt of the offense beyond a reasonable

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



doubt, that is, that the in |[imne order was reasonably specific,

we reverse the judgnent of crimnal contenpt.

I

Petroski represented Mel va Canpbell, the plaintiff in a Texas
wrongful death action. The district court bifurcated the trial
into aliability/conpensatory danages phase and a punitive damages
phase. The court also granted the defendants’ notioninlimne to
precl ude the i ntroduction of evidence relating to their “financi al
status” during the liability phase of the trial. Fromthe bench,
the court orally ruled “I don’t think we need to talk about the
financial status of the defendants [in the liability phase of the
trial]. That’s the whole point of bifurcation.” Two days |ater,
the court entered a witten order that provided “Plaintiff is
ORDERED not to present any testinony or otherw se introduce any
evi dence regarding the financial status of the defendant.”

A crucial issue in the trial was whether the deceased, Tom
Canmpbel |, was an enpl oyee of the defendant Keystone Aerial Surveys
(“Keystone”) or an i ndependent contractor at the tine of his death.
| f he were an enpl oyee of Keystone, the negligence action would be

barred by the workers conpensation statute. In contrast, if he



were serving as an independent contractor, the wongful death
action could provide a vehicle for recovery.

One of the argunents Petroski advanced in relation to this
contested matter was that Keystone, in its records, had treated
Canpbel | as an i ndependent contractor. For exanple, Keystone did
not fill out any W4 tax forns for Canpbell and w thheld no taxes
from Canpbell’s paycheck as required by law for enployees.
Keystone also did not require Canpbell to fill out time sheets, a
practice it normally inposed upon its enployees. To explain the
di screpancy in its record-keeping, Keystone attenpted to portray
itself as a small operation, wth informal record-keeping
procedures. Presumably, Keystone wanted the jury to concl ude that
the incrimnating discrepancies inits record-keeping were only the
result of oversight.

Petroski set out to rebut this suggestion and to denonstrate
that Keystone was not a small and unsophisticated business. He
called Mallinckrodt, Keystone's president, to the stand as an
adverse witness, and the following exchange led to Petroski’s
contenpt citation

Petroski: You have heard [Keystone’s counsel] M. Rose

descri be Keystone . . . as kind of a nomand pop shop, do

you recall M. Rose describing Keystone . . . like that?

Mal | i nckr odt: Yes.

Q Do you agree with that description?



A Yes, | sure do.

Q Where Mary Potter [who kept Keystone’'s
records] is kind of shuffling papers, she’s
got all these hats, these 20 hats to wear?

A She wears a lot of hats, | give her a lot of credit.
Q You have got, what, nine, ten aircraft?
A Ni ne.

Q Ckay. You've got about 30 to 35 enpl oyees?

A | think it’s probably closer to 30 now.
Things aren’t quite that good.

Q You are the president of Keystone?

A Yes.

Q Well, then, sir, you ought to know that
bet ween Keyst one and Airnmag, that they have an
annual payroll of over $1.5 mllion, did you

know t hat ?
The district court uphel d Keystone’ s counsel’s objection and deni ed
Petroski’s two requests to approach the bench.

At the day’s conclusion, the court ordered Petroski to turn
all further questioning of Mllinckrodt over to his co-counsel
The next norning, the judge issued the certificate of crimna
contenpt for violation of its order that the plaintiff not
i ntroduce evidence of the defendants’ “financial status.” After

the jury returned its verdict, the court ordered Petroski taken



into custody and he served the remai nder of his twenty-four hour
sentence.! He now appeal s the contenpt order.

|1

A

The district court summarily punished Petroski for crimnal

contenpt pursuant to Rule 42(a) for “knowingly, wllfully, and
contenptuously” violating a court order and sentenced him to
twenty-four hours in jail. Rule 42(a) provides that

A crimnal contenpt may be punished sunmarily if the
judge certifies that the judge saw or heard the conduct
constituting the contenpt and that it was commtted in
the actual presence of the court. The order of contenpt
shall recite the facts and shall be signed by the judge
and entered of record.

Fed. R CrimP. 42(a). The statutory authority under which the
district court proceeded when it convicted Petroski of crimna
contenpt provides that

A court of the United States shall have power to punish
by fine or inprisonnent, at its discretion, such contenpt
of its authority, and none other, as --
(1) M sbehavior of any personinits presence
or so near thereto as to obstruct the
adm ni stration of justice;
(2) Msbehavior of any of its officers in
their official transactions;
(3) Disobedience or resistance to its | awful
wit, process, or der, rul e, decr ee, or
command.

Pet roski served part of his sentence prior to the subni ssion
of the civil case to the jury.



18 U S. C § 401. Specifically, the district court convicted
Petroski under subsection three--violation of a court order.
B
A conviction for crimnal contenpt under 18 U S.C. § 401(3)
requi res proof beyond a reasonable doubt of (1) a reasonably
specific order; (2) violation of the order; and (3) the wllfu

intent to violate the order. United States v. Landerman, 109 F. 3d

1053, 1068 (5th Gr.), nodified in part on other grounds, 116 F. 3d

119 (5th Cr. 1997); United States v. West, 21 F.3d 607, 608 (5th

Cir. 1994); Matter of H pp, Inc., 5 F. 3d 109, 112 (5th CGr. 1993);

Cooper v. Texaco, Inc., 961 F.2d 71, 72 n.3 (5th Gr. 1992); United

States v. Colunbia Broadcasting Sys., Inc., 497 F.2d 107, 109 (5th

Cr. 1974) (noting “although the court’s verbal orders in this
[crimnal] contenpt proceeding nust neet the test of reasonable
certainty, . . . atrier of fact nust find no reasonabl e doubt as
totheir neeting that test.”). Such a conviction may not be upheld
unl ess the order is clear and unanbi guous. Cooper, 961 F. 2d at 72.
“Any anbiguity nust be resolved in favor of the defendant.” |d.
Furthernore, a factual inquiry into the reasonabl eness of the
order’s specificity nust be conducted within the context in which

the order was i ssued. Matter of Hpp, 5 F.3d at 112; United States

v. Revie, 834 F.2d 1198, 1201-02 (5th Gr. 1987), cert. deni ed, 487

U S 1205, 108 S.Ct. 2845 (1988); United States v. Turner, 812 F. 2d




1552, 1565 (11th G r. 1987) (noting clarity of order nust be
eval uated under reasonableness standard considering not only
context in which order was entered but also audience to which it

was addressed); cf. United States v. Young, 107 F. 3d 903, 907 (D. C

Cr. 1997) (reviewng specificity of court order de novo under
sufficiency of the evidence rationale). Petroski contends that the
district court’s order excl udi ng evi dence regardi ng t he def endant s’
“financial status” was not reasonably specific. He further
contends that he did not violate the court’s order, and, should we
hold that he did violate the order, he argues that he did not do so
wth willful intent. The governnent argues that the evidence
supports a finding that the court’s in |imne order was reasonably

specific and that Petroski willfully violated it.

1]

The question we nust initially decide is whether the evidence
established the first elenent necessary for a conviction of
crimnal contenpt--that being a reasonably specific order. e
review deferentially the district court’s findings of facts.?
Nevert hel ess, our cases make absolutely clear that the ultinmte

finding of crimnal contenpt is reviewed to determ ne whether--with

2United States v. Revie, 834 F.2d 1198, 1202 (5th G r. 1987).




respect to each el enent of the offense--guilt has been established

beyond a reasonable doubt. WMatter of Hi pp, Inc., 5 F. 3d 109, 112

(5th Gr. 1993); see also United States v. Collazo, 117 F.3d 793,

795 (5th Gr. 1997) (noting crimnal convictionin benchtrial wll
be affirnmed “if there is any substantial evidence to support it and
if the evidence is sufficient to justify the trial judge, as the
trier of fact, in concluding beyond a reasonable doubt that the

defendant was guilty.”); United States v. Laughlin, 804 F.2d 1336,

1339 (5th Gr. 1986) (noting court review ng sufficiency of the
evidence in a crimnal bench trial nust ascertain “whether, after
viewwng the evidence in the Ilight nost favorable to the
prosecution, any rational trier of fact could have found the
essential elenents of the crine beyond a reasonabl e doubt.”).

In its witten decree, the district court ordered the
plaintiff “not to present any testinony or otherw se introduce any
evidence regarding the financial status of the Defendant.”
Petroski maintains that the term “financial status” is anbi guous
and, therefore, the order did not unanbiguously prohibit the
i ntroduction of payroll information. W turn to examne this
contenti on.

Courts have historically used the term “financial status”
| oosely, sonetinmes equating it with “net worth” and other tines

lending it a broader definition. E.g., conpare United States V.




Deutsch, 599 F.2d 46, 48 (5th Cr. 1979)(using “financial status”

to nmean net worth); United States v. Helton, 975 F. 2d 430, 432 (7th

Cr. 1992) (sane); Arceneaux v. Merrill Lynch, 767 F.2d 1498, 1502

(11th Cr. 1985) (sane) with Ross v. Black & Decker, Inc., 977 F. 2d

1178, 1189 (7th Cr. 1992) (treating “financial status” as

including both net worth and sales profits); United States V.
Fukushi ma, 933 F.2d 1016 (9th Cr. WMy 16, 1991) (unpubli shed)
(treating “financial status” as including both net worth and cash
flow. The failure of the courts to agree on a precise definition
of atermmay be treated as significant evidence that generally the
termis anbi guous.

This reasoning is especially apt, as here, opposing sides to
a suit appear to share the sane msinterpretation of the term
Keystone apparently al so m sunderstood “financial status” not to
i ncl ude payroll information. Before the evidence was i ntroduced by
Petroski, Keystone had already introduced two exhibits that
reveal ed such information: Exhibit 42 shows t hat Keystone pai d over
$1 mllion in wages, and exhibit 43 reveals that Air Mg, a
subsidiary of Keystone, paid over $500,000 in wages. Thus,
Keystone earlier had i ntroduced evi dence that “between Keystone and
Air Mag [there was] an annual payroll of over $1.5 mllion”--the
identical information that Petroski was held in contenpt for

i ntroducing. Although the district court’s order forbade only the



plaintiff fromintroducing evidence of the defendants’ financia

status, the order was issued at the urging of Keystone' s counsel.

It was surely inplicit that Keystone would not be allowed to
introduce that which it sought to prevent the plaintiff from
i ntroduci ng.

The specificity of the order nust also be viewed in the
context wthinwhichit was issued. Inits certificate of crim nal
contenpt, the district court related its actions preceding the
i ssuance of the order prohibiting the plaintiff fromintroducing
evi dence of the defendants’ financial status. The court began by
noting that it had bifurcated the trial into liability and damages
phases, wth introduction of evidence pertaining to punitive
damages to be limted to the second phase in accordance wth

Transportation Ins. Co. v. Mriel, 879 SSW2d 10, 30 (Tex. 1994).

In stating its reasoning underlying bifurcation, the court quoted
Texas | aw, saying that “evidence of a defendant’s net worth, which
is generally relevant only to the anmount of punitive danmages, by
hi ghlighting the relative wealth of a defendant, has a very rea
potential for prejudicing the jury' s determnation of other
di sputed issues in atort case.” (Enphasis added). The court then
noted that during trial it had ruled orally that the plaintiff was

not to present any evidence of the defendants’ financial status.

10



This ruling had been followed two days later with a witten order
to the sane effect.

The district court thus linked its order forbidding financial
status evidence with its order bifurcating the trial. As argued by
Petroski, and i ndeed as acknow edged by the district court inits
certificate of crimnal contenpt, the purpose of bifurcationis to
prevent the introduction of net worth of a conpany until the
plaintiff denonstrates the relevancy of such evidence by proving
the propriety of submtting the issue of punitive damges to the
jury. Moriel, 879 S.W2d at 30. Additionally, the district court
responded to Petroski’s notion for reconsideration of the contenpt
citation by stating that Petroski elicited payroll information “not
because he wanted to show the jury that it was not a Mom and- Pop
operation . . . but because he was mad at ne . . . [h]e sawthis as
a great opportunity to just conpletely crack open the egg having to
do wth net worth of the conpany.” (Enphasis added). |In short, it
appears that even the district court associated the term*“fi nanci al
status” interchangeably with the term“net worth.”

In sum we are ineluctably led to the conclusion that the
evidence relating to the specificity of the order is insufficient

to permt a finding of crimnal contenpt beyond a reasonable

11



doubt.®* The term “financial status,” as enployed in the district

5The dissent argues that three instances in the record
denonstrate Petroski’s understanding that “financial status”
i ncluded payroll information. The dissent first quotes the
plaintiffs’ response to the defendants’ pretrial notion in |limne
to exclude evidence of their financial status. The defendants
nmotion was framed within the context of the trial bifurcation. In
a witten response, the plaintiffs said:

| f, on the other hand, Defendants are continuing to
contest liability, then Plaintiffs will not introduce
evi dence concerning Defendants’ financial status unti
first presenting evidence of their gross negligence
subject to this exception: The salaries paid to the
officers of the various conpanies for the “work”
performed by these people are relevant to the issues in
this case. Such evidence will be presented to the jury
and shoul d not be included in the scope of this request
by the Def endants.

The second instance occurred before trial 1in argunents
relating to the sanme notion in |imne:

Petroski: Anyway the next one, Judge, has to do with the

financial status of the defendants. | nean, we are not
going to stand up here on direct and talk with the assets
of the conpany. W nmay talk about airplanes,
recei vabl es, payroll, or sonething |ike that, but we are

not going to tal k about assets. That’s not part of what
our case is about.

M. Rose: W filed a notion to bifurcate.
The Court: | think I granted that, didn't [|?
Pet r oski: Yes.

* * * %

The Court: Let’'s talk about that later. | don’t think we
need to talk about the financial status of the
defendants. That’'s the whol e point of bifurcation.

The witten response and t hese remarks, and the context within

12



court’s order, was an anbiguous term-not a reasonably specific
term W reach this conclusion because of the inherent anbiguity
in the term “financial status” as reflected in the cases, the
context within which the order was issued in relation to the
bi furcation order, the district court’s apparent use of the term
“financial status” interchangeably with the term*“net worth,” and
the context in which the allegedly forbi dden evidence was elicited
as we have detail ed above. Petroski’s crimnal contenpt conviction

is therefore REVERSED.*

which they occurred, denonstrate Petroski’s understanding of
“financial status” as the termrelated to the bifurcation order.
I n each i nstance, he pointed out his intention to introduce payrol
evidence as relevant tothe liability issue--not as evidence of the
defendants’ financial status in the bifurcation context. The court
did not di sabuse himof his understanding. Indeed, it is arguable
that the court’s reference to financial status and bifurcation
reinforced Petroski’s understandi ng that the court was speaki ng of
assets and net worth--subjects relevant to damages.

The third i nstance--Petroski’s agreenent to white-out certain
financial information in docunents he wi shed to admt as evi dence- -
simlarly fails towthstand scrutiny as it occurred in the context

of an unrelated issue. The financial information was persona
payroll data of individuals enployed by the defendants. Such
personal data was irrelevant to the issue of liability that

Petroski was attenpting to prove with the docunents at that tine;
nor did the defense object to the financial information on the
basis that it violated the in |imne order agai nst the adm ssi on of
evi dence of financial status.

“The reversal of the crimnal contenpt conviction should not
be construed as condonation of Petroski’'s behavior. The record
denonstrates that at another point inthe trial Petroski repeatedly
ignored the trial court’s rulings excluding certain evidence and
persisted in the sane |line of questioning after being ordered by
the trial court to discontinue. Although the judge acted at all
times with proper judicial restraint, we can well understand why

13



The appellee’s notion to dismss the appeal is DENED. The
appel lee’s alternative notion to supplenent the record i s GRANTED
The appellee’s alternative notion to take judicial notice is
DENI ED

For the foregoing reasons, the judgnent of the district court

REVERSED.

JERRY EE. SMTH, G rcuit Judge, dissenting:

The majority seriously m sapplies both our standard of review
and the evidence to which that standard is to be applied.

Accordingly, | respectfully dissent.

A
The majority decides this case on the ground that the district
court's order was not reasonably specific beyond a reasonable
doubt. The majority gives lip service to our deferential standard
of review but does not apply it properly to the facts of this case.
Most circuits are quite generous in the deference givento the

fact finder in reviewng contenpt orders for reasonable

Petroski’s conduct ultimately tested her patience. Petroski’s
actions may have fully justified a reprimand or perhaps civil
contenpt on other grounds, but the evidence does not support the
judgnent of conviction for crimnal contenpt for the reasons we
have not ed.

14



specificity. The Eleventh Grcuit, for exanple, requires only that
there be substantial evidence to support the district court's
finding of specificity. See United States v. Turner (In re More),
812 F.2d 1552, 1565 (11th G r. 1987). The Second Circuit agrees
and “views] the evidence of the orders' specificity in a light
nost favorable to the governnent.” United States v. Cutler,
58 F.3d 825, 835 (2d Cir. 1995). Accord United States v. NYNEX
Corp., 8 F.3d 52, 55 (D.C. Cir. 1993).

As the mpjority acknow edges, the law of this circuit is
reflected in United States v. Revie, 834 F. 2d 1198 (5th Cr. 1987).
There, we cited Turner and applied a clear error standard to the
district court's finding of reasonable specificity. |Id. at 1202.

Accord Wight v. N chols, 80 F.3d 1248, 1250 (8th Cr. 1996).

B
The majority correctly states that “the specificity of the
order nmust [] be viewed in the context within which it was issued.”
The record in this case plainly denonstrates that, prior to the
order's issuance, Petroski had indicated that he understood
“financial status” to include payroll data.
Wen the defendants first made their notion to exclude

evi dence of their financial status, Petroski responded as foll ows:

15



S Plaintiffs wll not introduce evidence
concerning Defendants' financial status wuntil first
presenting evidence of their gross negligence subject to
this exception: The salaries paidto the officers of the
various conpanies for the “work” perforned by these
people are relevant to the issues in this case. Such
evidence will be presented to the jury and shoul d not be
i ncluded in the scope of this request by the Defendants.

Agai n, this pleading unequivocally shows that Petroski considered
payroll information to be a part of financial status and that he
therefore found it necessary to request a specific exceptionto the
order in Iimne.

On the eve of trial, the district court addressed this
di spute. Again, Petroski urged an exception to “financial status”
for “airplanes, receivables, payroll, or sonmething |ike that.” The
court responded by granting the notioninlimne and, |ater, issued
the subject witten order directing the plaintiff “not to present
any testinony or otherw se introduce any evidence regarding the
financial status of the Defendant.”

Thi s understandi ng of “financial status” as including payroll
information continued intothe trial. Inits opinion, the majority
grants the governnent's notion to suppl enent the appellate record.
One new y-added portion of the record shows that when Petroski
tried to introduce certain State of Pennsylvania tax records

containing payroll information, Defendants' counsel stated, on the

record, that “I already told him[Petroski] my only objection is

16



the financial information. | don't care about these |ists. He' s

got payroll information which I think is inappropriate. | asked
himsinply to white it out.” Petroski then agreed to redact the
payrol | data. This denonstrates that, at trial, Petrosk
understood that “financi al i nformati on” i ncl udes payr ol

i nformati on.

The heart and essence of the instant appeal is the question
whet her, to Petroski, the witten order was reasonably specific.
The majority agrees that the order nust be evaluated in |ight of
“the audience to which it was addressed.” In the context of the
civil lawsuit, that neans whether, viewed reasonably from
Petroski's point of view, the order should be read as including
payrol |l statistics as part of the prohibited nention of “financi al
status.” | do not understand how, in |light of Petroski's above-
gquot ed statenents, anyone could conclude that, at |east as to him
t he order was not reasonably specific and perfectly understandabl e.

Nor can | agree with the majority's conclusion that an order
stating that “Plaintiff is ORDERED not to present” certain natters
inplies, as the majority reasons, “that Keystone [the defendant]
woul d not be allowed to introduce” it. The order says what it
says. |If Petroski felt that the order was one-sided, his renedy
was to ask for reconsideration or to appeal the ruling, not boldly

to violate that reasonably specific order.

17



In summary, this is a case in which the attorney repeatedly
tested the admrabl e patience of the district court by introducing
evidence, before the jury, that he had been warned not to
introduce. Finally, he violated the specific order at issue here,
and the court nmade good on its promse to hold himin contenpt if
he i nsisted on m sbehavi ng.

The court's action was justifiable and fair. The finding of
reasonable specificity was not clearly erroneous. The able
district judge, present throughout the proceedi ngs, was in the best
position to eval uate whether the el enent of reasonabl e specificity
was est abl i shed beyond a reasonabl e doubt. That standard is easily

met here. Accordingly, | respectfully dissent.
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