IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-20906
Summary Cal endar

AMERI CAS | NSURANCE COVPANY,
Pl ai ntiff-Appellant,
VERSUS
SCHLUMBERGER LI M TED, et al .,
Def endant s,
SCHLUVBERGER LI M TED
and

SCHLUMBERGER TECHNOLOGY CORPORATI ON,
formerly known as Geco-Prakla Inc.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(H 96- CV- 1451)

March 24, 1997
Before SM TH, DUHE, and BARKSDALE, Circuit Judges.

JERRY EE. SMTH, Circuit Judge:”’

" Pursuant to 5THCR R 47.5, the court has determined that this opinion
shoul d not be published and i s not precedent except under thelinited circunstances
set forth in 5THCR R 47.5.4.



Anericas | nsurance Conpany (“Anericas”) appeal s a di sm ssal of
its declaratory judgnent action against Schlunberger, Ltd., and
Schl unberger Technol ogies Corporation f/k/a Geco-Prakla, |Inc.
(collectively, *“Schlunberger”), for want of subject matter

jurisdiction. Finding no error, we affirm

| .

This action stens fromfour |awsuits pendi ng agai nst Schl um
berger in Texas state court (the “H dalgo Suits”), in which over
1,000 plaintiffs have alleged that they suffered property danage
and bodily injury during seisnographic operations conducted by
CGeco-Prakla, a Schlunberger subsidiary. The plaintiffs seek
roughly $200 million in actual and punitive damages. The first of
the lawsuits is scheduled for trial in Septenber 1997, wth
mandatory pre-trial nmediation to be conpleted by July 31, 1997.

At all times relevant to the actions alleged in the Hi dal go
Suits, Travelers Indemity Conpany provided primary insurance
coverage to Schlunberger under a conprehensive general liability
policy, while Amrericas provided additional primary coverage. The
Travel ers policy has a duty to defend that Schl unberger has i nvoked
inthe H dalgo Suits. Schl unberger has not requested that Anericas
provide a defense, nor does it contend that the Anericas policy
contains a defense obligation.

Aneri cas brought the instant action seeking a decl arati on t hat
it has a duty neither to defend nor to indemify Schl unberger for
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the Hi dal go Suits, as the underlying actions alleged in the H dal go
Suits did not result froma covered “occurrence” under the policy.
Further, Americas contends that any duty to i ndemify that nmay have
existed is no | onger avail able to Schl unberger because it failed to
conply with the “tinely notice” requirenents of the policy. Upon
nmoti on from Schl unberger, the district court dism ssed for want of
subject matter jurisdiction, finding that the action was not yet

ripe.

1.
We reviewthe di smssal de novo. See Hone Capital Coll ateral
Inc. v. FDIC, 96 F.3d 760, 762 (5th Gr. 1996). Al t hough the
Decl aratory Judgnent Act, 28 U.S.C. § 2201, is renedial in nature
and is to be construed liberally to achieve its purposes, it is
designed to permt adjudication of clains only where there is an
actual case or controversy and an adj udi cati on woul d serve a usef ul
purpose. See Allstate Ins. Co. v. Enployers Liability Assurance
Corp., 445 F.2d 1278, 1280 (5th Gr. 1971). A case is ripe for
adj udi cation where it is not “abstract or hypothetical. The key
considerations are '"the fitness of the i ssues for judicial decision
and the hardship to the parties of wthholding court consider-
ation.'” New Oleans Public Serv., Inc. v. Council of the Gty of
New Ol eans (hereinafter “NOPSI”), 833 F.2d 583, 586 (5th Gr.

1987) (citations omtted). “A case is generally ripe if any



remai ni ng questions are purely |egal ones; conversely, a case is
not ripe if further factual developnent is required.” |Id. at 587
(citing Thomas v. Union Carbide Agric. Prod. Co., 473 U. S. 568, 581
(1985).

Anericas contends that the renedi al purposes of the Declara-
tory Judgnment Act can be satisfied only by determ ning Anericas's
obligations to indemify under the insurance policy prior to the
pre-trial mediation of the Hidalgo Suits in July 1997. O herw se,
Anmericas contends, it will face “the dilema of choosing between
funding settlenents of clains where it believes there is no
coverage, or facing liability in excess of its policy limts.”
Al t hough we do not doubt the possibility that, should the nediation
or an ultimate trial on the nerits of the Hidalgo Suits result in
a damages award i n excess of the coverage provi ded by the Travel ers
policy, such a dilenma may in fact present itself, such “' sone day'
intentions” do not create a justiciable case or controversy. See
Lujan v. Defenders of Wldlife, 504 U S 555, 564 (1992).

Where, as in the instant case, a judgnent has not yet been
rendered against the insured, we have held previously that no
action for declaratory relief will lie, as “until such judgnent
cones into being, the liabilities are contingent and may never
materialize.” Allstate, 445 F. 2d at 1281 (citing Anerican Fidelity
& Casualty Co. v. Pennsylvani a Threshernen & Farners’ Mut. Casualty

Ins. Co., 280 F.2d 453 (5th Gr. 1960)). Anericas’s potenti al



injury is not yet “sufficiently likely to happen to justify

judicial intervention,” Chevron, 987 F.2d at 1153-54, nor are the

remai ni ng i ssues necessary to determne its potential liability
“purely legal.” NOPSI, 833 F.2d at 587.
AFFI RVED.



