IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-20892

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellant,
V.
CHARLES WLLIE WLLIAM
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
(H 96- CV-928)

August 14, 1997
Before KING DAVIS, and DeMOSS, Circuit Judges.

PER CURI AM *

The governnent appeals the district court’s denial of its
Federal Rule of G vil Procedure 60(b) notion for reconsideration
of an order issued by the district court vacating Charles
Wlliam s conviction for carrying a firearmduring the conm ssion
of a drug trafficking offense. Finding that the district court

abused its discretion, we reverse and renand.

"Pursuant to 5TH CR. R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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| . BACKGROUND

In Cctober 1990, Charles Wllie Wlliam (“WIlliani), Gna
Lew s, and Larry Bryant were charged in a superseding indictnent
W th seven counts relating to a conspiracy to inport cocai ne from
the Republic of Panama and distribute it in the United States.
Based on a plea agreenent with the governnent, WIIliam pl ed
guilty to aiding and abetting the inportation of nore than 500
grans of cocaine, in violation of 21 U S. C. 88 952(a),
960(b)(2)(B) and 18 U.S.C. 8 2 (count four), and using and
carrying a firearmduring the conmm ssion of a drug trafficking
offense, in violation of 18 U S.C. § 924(c) (count seven). 1In
addition to his plea of guilty to counts four and seven, WIIliam
agreed to forfeit a .38 caliber firearmand property seized at
the time of his arrest. The governnent agreed to dism ss the
remai ni ng charges against Wlliam to recommend limting his
sentenci ng exposure to a total of nine years, and to permt
WIlliamto provide substantial assistance to receive a notion for
downward departure. The district court found a factual basis to
support Wlliams guilty plea.

On Septenber 9, 1991, WIliamwas sentenced to 80 nonths
under count four, followed by a 60 nonth mandatory term of
i npri sonment under count seven. WIlliamwas further ordered to
pay $100 in nmandatory costs and a $20,000 fine, which was
suspended on the condition that Wllianmis earnings while in
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prison be sent to his m nor dependent children. WIIliamdid not
appeal .

On June 28, 1994, Wlliamfiled his first post-conviction
nmotion under 28 U S.C. 8§ 2255. The district court sunmarily
denied relief in an order and judgnent entered August 3, 1994.
WIIliam appeal ed, presenting new clainms, and the Fifth Grcuit
di sm ssed his case as frivol ous.

On March 14, 1996, WIlliamfiled his second § 2255 noti on,
argui ng that he had not “used” a firearm as defined by the

Suprene Court in Bailey v. United States, 116 S. C. 501 (1995).

On April 22, 1996, the district court entered an order denying
Wlliam s notion on the ground that the facts supported WIllians
conviction for “carrying” a firearmin relation to a drug
trafficking offense.?

Wlliamthen filed a notion for reconsideration of the
court’s April 22 order denying relief. The notion was unsigned,
unsworn, and unverified, and does not reflect that the pleading
was served upon the governnment. |In the notion, WIliamalleged
for the first time that he did not “carry” the weapon “during and
inrelation to a drug trafficking offense.” He asserted that the
firearmwas not readily accessible to himbecause the gl ove

conpartnent was | ocked and the only key to the gl ove conpart nent

!Several guns, one of which belonged to Wlliam were found in
the glove conpartnment of the rental car driven by Bryant and
Wlliamin facilitation of their schene.
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was in the ignition. He also pointed out that the firearm was
not found in the sane car as the cocaine. WIIliamrequested an
evidentiary hearing to resolve his allegations.

Wt hout inviting governnment response, the court issued an
“Opinion on Alteration of Sentence” on June 28, 1996, finding
that Wllianms firearmwas not inmediately accessible and that
the gun was not in the sane vehicle as the drugs. The court
concluded that the facts did not support WIllianm s conviction for
“carrying” the firearm Thus, the court granted WIllianm s notion
and vacated his § 924(c) conviction and sentence.

On August 27, 1996, the governnent filed a notion for
reconsi deration of the June 28 order vacating WIllianm s 924(c)
conviction. The court summarily denied the governnent’s notion
on Septenber 4, 1996.

On Septenber 9, 1996, the governnent filed a notice of
appeal of the June 28 order vacating sentence and the order
denying the notion for reconsideration. The governnent concedes
that only its appeal of the order denying the notion for
reconsi deration was tinely.

1. DI SCUSSI ON
The governnent asserts that the district court abused its

di scretion in denying its Federal Rule of Civil Procedure 60(b)?2

2FeD. R QvVv. P. 60(b) provides in pertinent part:

On notion and upon such terns as are just, the court may
relieve a party . . . froma final judgnment, order, or
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nmotion for reconsideration of the court’s June 28 order. I n

Seven Elves Inc. V. Eskenazi, 635 F.2d 396 (5th Gr. 1981), we

articulated the standard for review ng the governnent’s
chal | enge, stating that “[i]t is not enough that the granting of
relief mght have been perm ssible, or even warranted -- deni al

must have been so unwarranted as to constitute an abuse of

discretion.” |d. at 402. |In determ ning whether the denial of a
Rul e 60(b) notion was sufficiently unwarranted to require
reversal, we nust balance the interest in finality of judgnent
and the demands of justice. [|d. W consider eight factors when
maki ng such a determ nation

(1) That final judgnents should not lightly be

di sturbed; (2) that the Rule 60(b) notion is not to be

used as a substitute for appeal; (3) that the rule

should be liberally construed in order to achieve
substantial justice; (4) whether the notion was nade

wthin a reasonable tinme; (5 whether -- if the
judgnent was a default or a dismssal in which there
was no consideration of the nerits -- the interest in

deci ding cases on the nerits outweighs, in the
particul ar case, the interest in the finality of
judgnents, and there is nerit in the novant’s claimor
defense; (6) whether -- if the judgnent was rendered
after a trial on the nerits -- the novant had a fair
opportunity to present his claimor defense; (7)

whet her there are intervening equities that would nake
it inequitable to grant relief; and (8) any other
factors relevant to the justice of the judgnment under

proceeding for the following reasons: (1) mstake,
i nadvertence, surprise, or excusable neglect; . . . (3)
fraud . . ., msrepresentation, or other m sconduct of an
adverse party; . . . or (6) any other reason justifying
relief fromthe operation of the judgnent. The notion
shall be made within a reasonable tine, and for reasons
(1, (2), and (3) not nore than one year after the
j udgnent, order, or proceeding was entered or taken.
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att ack.

Id. at 402 (citations omtted).

While the first two factors wei gh agai nst the governnent, on
the balance, we find that in this instance justice nmust prevai
over any interest in finality. The district court abused its
discretion in denying the Rule 60(b) notion because the relief
granted by the court in the June 28 order was based on an error
of law, the governnment was not infornmed of Wllianms notion for
reconsi deration and had no chance to respond, and the governnent
made its notion for reconsideration within a reasonable tine.

First, inits opinion, the district court stated:

Wl liamhad placed the pistol in the car’s gl ove
conpartnent. Though it remained wthin a theoreti cal

arms reach, the gun was | ocked in the conpartnent and

was not inmedi ately accessible. The car was driven to

the scene of the exchange, but another car contained

the drugs. These facts do not support an inference of

intent to have the pistol available for use in the drug

transaction, which is the neaning of carry in the

statute. 18 U.S.C. § 924(c).

While this analysis is relevant to drug transaction cases in

whi ch the suspect is carrying a firearmin a non-vehicle
context,® we apply a different analysis when the suspect is
carrying a firearmin a vehicle. In such cases, no show ng that

the gun is imediately available for use is required. United

States v. Pineda-Ortuno, 952 F.2d 98, 104 (5th Cr.), cert.

3See, e.q., United States v. Bl ankenship, 923 F.2d 1110, 1116
(5th Cr.), cert. denied, 500 U S 954 (1991)(in a non-vehicle
context, showing that gun was in reach during conm ssion of drug
of fense was required to sustain conviction for “carrying”).
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denied, 504 U. S. 928 (1992). Constructive possession of a
firearmin a car wll support a conviction for carrying a firearm
under 8§ 924(c) if the defendant “knowi ngly possesses the firearm
in the vehicle during and in relation to a drug trafficking
crime.” |1d. The rationale for this distinction is that when a
vehicle is used, “the neans of carrying is the vehicle itself.”
Id.

Second, the court abused its discretion in denying the
governnment’s notion because the governnent was never given a
chance to respond to Wlliams notion for reconsideration. The
governnent did not even know about WIlliam s notion until the
court issued its June 28 order granting the notion. |In effect,
the district court disposed of the case without a ful
exam nation of the nerits. The governnent’s notion for
reconsi deration argued that the district court had m sapplied the
| aw and included a sworn affidavit by the prosecutor that the
record did not support WIlliam s statenents about the gl ove
conpartnent, but the court did not hold a hearing on the
governnent’s contentions and denied the notion in a one sentence
order that nade no reference to the governnent’s cl ains.

Third, the governnent filed its notion for reconsideration
wWithin a reasonable tine after it |learned of the district court’s
order. Wen it |earned of the order, the governnent had to
reopen the case file, request a docket sheet, request the court
file, review the pleadings, research the substance of the unsworn
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factual assertions, and prepare a response. The governnent made
its notion for reconsideration within sixty days of the June 28
order. Under the circunstances, there is no question that the
governnent nmade its notion within a reasonabl e anount of tine.

The interest in determning the nerit of the governnent’s
| egal and factual argunents in this case outwei ghs any interest
in finality of judgnent. Because the district court used the
wrong definition of “carry” and relied on unsworn factual
assertions by Wlliamto vacate his 8§ 924(c) conviction w thout
gi ving the governnent a chance to respond, the court abused its
discretion in denying the governnent’s notion for reconsideration
of the June 28 order.

I11. CONCLUSI ON

For the foregoing reasons, we REVERSE the district court’s

order denying the governnent’s notion for reconsideration and

REMAND t he case to the district court.






