IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-20818
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
NATHAN WAYNE GRI VES,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(96- CR- 16)

February 23, 1998

Bef ore JOHNSQON, JONES and DeMOSS, Circuit Judges.
PER CURI AM *

Nat han Wayne Gines appeals his guilty plea conviction for
abusi ve sexual conduct in violation of 18 U S.C. 8§ 2244(a)(1l) on
several grounds.

First, Ginmes contends that the district court erred in
increasing his offense by two levels pursuant to United States
Sent enci ng Cui delines section 2A3.4(b)(3) for abuse of a position

of trust. A district court’s findings of fact in support of its
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application of the Guidelines are reviewed for clear error. United

States v. Isnpila, 100 F.3d 380, 394 (5th Cr.), cert. denied, 117

S.C. 1712 (1997). After a careful review of the record and the
controlling authorities, this Court holds that the district court
did not clearly err in determning that Ginmes’ sentence shoul d be
enhanced for abuse of a position of trust.

Second, Ginmes argues that the district court erred in
awarding him two, rather than three, reduction points for
acceptance of responsibility. A district court’s finding of
acceptance of responsibility for sentencing purposes is a fact
gquestion that turns on the determ nation of credibility nade by the

fact finder. United States v. Spires, 79 F.3d 464, 467 (5th Gr.

1996). The standard of review for this fact finding is “even nore
deferential than clear error.” |1d. Section 3ELl.1(b) of the United
States Sentencing CQuidelines sets forth a three part test to
determne whether a defendant is entitled to an additional

reduction point. See United States v. Wllians, 74 F.3d 654, 656

(5th CGr. 1996); United States v. MIls, 9 F.3d 1132, 1136-37 (5th

Cir. 1993). After a careful reviewof the record, this Court holds
that the district court did not commt reversible error in denying
Ginmes an additional reduction point.

Third, Ginmes contends that the district court erred in
finding that his sentence shoul d be enhanced because hi s victi mwas
unusual ly vul nerable. The determ nation of vulnerability for the
pur pose of sentencing is “a conpl ex fact dependent upon a nunber of
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characteristics which a trial court could not possibly articulate

conpletely.” United States v. Kuban, 94 F.3d 971, 975 (5th Cr.

1996) (citing United States v. Scurlock, 52 F. 3d 531, 542 (5th Gr

1995)), cert. denied, 117 S.C. 716 (1997). Therefore, a trial

court’s finding of vul nerability is accorded due deference. Kuban,
94 F.3d at 975. Such a finding is reviewed to determ ne whether it
is plausible in light of the record as a whole. Id. After a
careful review of the record and the controlling authorities, this
Court holds that the district court did not clearly err in finding
that Ginmes’ victim was unusually vul nerable and enhancing his
sentence accordingly.

Fourth, Gimes argues that the district court erred in
upwardly departing from the sentencing guidelines. A district
court’s decision to depart upward is reviewed for abuse of

discretion. United States v. Ashburn, 38 F.3d 803, 807 (5th Cr

1994) (en banc). The sentencing guidelines expressly authorize
upward departures “[i]f reliable information indicates that the
crimnal history category does not adequately reflect the
defendant’s past crimnal conduct or the Ilikelihood that the
defendant will commt other crinmes.” U S. S.G § 4A1.3. After a
careful review of the record, the argunents, and the controlling
authorities, this Court holds that the district court did not abuse
its discretion in departing upward.

Finally, for the first time on appeal, Gines asserts that the
district court erred in considering rehabilitation in crafting his
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sent ence. Specifically, he argues that the district court
i ncreased the termof his sentence so that he would qualify for the
Sex Ofenders Treatnent Program Assum ng Gines’ assertions are
a challenge to the propriety of the length of his sentence,?! this
Court’s “review of a sentence inposed under the guidelines is
confined to determ ni ng whet her a sentence was i nposed i n violation
of the law or as a result of an incorrect application of the

sentencing guidelines.” United States v. Shipley, 963 F.2d 56, 58

(5th Gr.), cert. denied, 506 U S 925 (1992). Even liberally

construed, Gines’ remaining assertions fail to neet the standards
set forth in Shipley, or are addressed above. After a careful
review of the record and the controlling authorities, this Court
holds that Gines’ renaining assertions |ack nerit.

Therefore, for the foregoing reasons, the judgnent of the

district court is AFFl RVED

!Gines asserts that the district court inproperly took into
account rehabilitative concerns when determ ning the duration of
hi s sentence. However, trial courts may consider such concerns
when determning the length of a sentence within a permssible
guidelines range. United States v. Alvarez, 51 F.3d 36, 41 (5th
Cr. 1995); United States v. lLara-Vel asquez, 919 F.2d 946, 956-57
(5th Gr. 1990). Ginmes has not denonstrated that the district
court considered rehabilitative concerns in an inproper context.
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