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PER CURI AM *

Janes Earl WIIlianms appeals his conviction and sentence for
conspiracy to possess with intent to distribute and distribution of
cocai ne base in violation of 21 U S.C. § 846. WIlliams’s court -
appoi nted counsel alleges that no nonfrivolous issues exist on

appeal and thus has submtted a notion to w thdraw. Fi ndi ng no

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5TH QR R 47.5. 4.



meritorious issues for appeal, we grant defense counsel’s notion
and dismss WIllians' s appeal.
I

WIllians pleaded guilty pursuant to a witten plea agreenent
to conspiracy to possess wwthintent to distribute and distribution
of cocaine base in violation of 21 U S.C. § 846. WIllians admtted
indistrict court to participating in a crack cocai ne conspiracy by
acting as a “runner” between drug sellers in Bryan and Coll ege
Station, Texas and drug distributors in Houston, Texas. Wen the
district court subsequently asked Wllians if he had intended to
commt the acts to which he had admtted, WIIlians responded, “I
didn't neantodoit.” The district court reiterated its question,
and WIllianms responded that the facts recited by the governnent
were true and that he had intended to commt the acts described.
The district court found that WIllianms pleaded guilty voluntarily
and know ngly, and that an adequate factual basis supported the
pl ea. The court sentenced himto 135 nonths in custody, a five-
year term of supervised rel ease, and a $50. 00 special assessment.
WIIlians appeals.

I

WIllians’s court-appoi nted counsel filed a notion to w thdraw
fromthis appeal pursuant to Anders v. California, 386 U S. 738,
744, 87 S. C. 1396, 1400, 18 L. Ed. 2d 493 (1967), which

establishes the procedure an appointed attorney nust follow in



order to withdraw from an appeal. If, after a conscientious
exam nation, counsel finds that no nonfrivol ous i ssues remain in an
appeal, he or she may request perm ssion fromthe appellate court
to withdraw. Id. Counsel nust brief the court on any issue that
m ght arguably support an appeal and give the appellant an
opportunity to argue any point he or she chooses. ld. After a
full exam nation by the court, if the appeal is found to be wholly
frivolous, the court may grant counsel’s request to w thdraw and
dismss the appeal. 1d. Counsel in this case briefed the issues
he believes mght arguably support an appeal, and he provided
Wllianms with a copy of the brief. WIIlians also submtted a bri ef
addr essi ng several issues.

Wllianms initially argues that his guilty plea was uninforned
and i nvoluntary; counsel contradicts this contention.! Rule 11 of
t he Federal Rules of Crim nal Procedure requires the district court
to follow certain procedures in taking a plea to ensure that the
pl ea i s knowi ng and voluntary. |In determ ning whether the district
court conplied with Rule 11, we conduct *“a straightforward, two-
question ‘harmess error’ analysis: (1) Did the sentencing court
in fact vary fromthe procedures required by Rule 11, and (2) if

so, did such variance affect substantial rights of the defendant?”

1 Counsel argues in the alternative that Wl lianms waived in the plea

agreenment his right to appeal the entry of his guilty plea. The waiver- of -appeal
provision in Wllianms's plea agreenent, however, only pertains to Wllians's
wai ver of his right to appeal his sentence or the manner in which it was
det er m ned.
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United States v. Johnson, 1 F.3d 296, 298 (5th Gr. 1993) (en
banc) .

Revi ew of the plea colloquy reveals that the district court
conplied with the procedures required by Rule 11. The court
informed WIlianms of, and determ ned that WIIians understood, the
fol | ow ng: the nature of the charge against him the mandatory
m ni mum penalty provided by law, the maxi mum possible penalty
provided by law, the effect of the supervised release term the
court’s duty to consider the applicable sentencing guidelines; and
the court’s ability to depart from those guidelines under sone
circunstances. The court also informed WIllians of the foll ow ng
rights: his right not to plead guilty; his right to a jury trial
and to counsel; his right to confront and cross-exam ne adverse
W tnesses; and his right against conpelled self-incrimnation.
Finally, the court informed WIllians that by pleading guilty he
waived his right to a jury trial and that his answers to the
court’s questions coul d be used agai nst hi min a subsequent perjury
prosecuti on.

In response, Wllians stated that he had not been induced to
pl ead guilty by prom ses nade to hi mby any person, he acknow edged
that he understood that his plea agreenent limted his right to
appeal, and he executed the plea agreenent in open court.
Wllians’s bare allegation that his plea was involuntary and

unknowi ng does not underm ne the record evi dence denonstrating that



Wllians’s plea was knowi ng and voluntary and that the district
court conplied with Rule 11 in all respects.

I n addi tion, wi thout providing any specific argunent, WIlIlians
generally asserts that his plea was not supported by an adequate
factual basis. Rule 11(f) obligates the district court to question
a defendant or examne the record to satisfy itself that an
adequate factual basis for a guilty plea exists. United States v.
Adans, 961 F.2d 505, 508 (5th Cr. 1992) (per curian

In this case, the Assistant United States Attorney ("“AUSA")
summari zed the factual basis for Wllians’s guilty plea. The AUSA
stated that Wllians participated in a crack cocai ne conspiracy by
acting as a “runner” between drug sellers in Bryan and Coll ege
Station, Texas and drug distributors in Houston, Texas. The AUSA
explained that Wllians had admtted his role in the offense and
that surveillance woul d i ndependently establish WIllians's role.

WIllianms acknowl edged the truth of the governnent’s
description of the events. \Wen the district court subsequently
asked Wllians if he had intended to commt the acts to which he
had admtted, WIIlians responded, “I didn't nean to do it.” The
district court reiterated its question, and WIIlians responded t hat
the facts recited by the governnent were true and that he had
intended to commt the acts described. As a result, the district
court found that an adequate factual basis supported the plea. Qur

review of the record supports the district court’s concl usion that



an adequate factual basis supported Wllians’s guilty plea.

WIllians next argues that the district court erred in its
calculation of the quantity of narcotics attributable to him for
sent enci ng purposes because the quantity attri buted to hi mwas not
f or eseeabl e. W generally review for clear error a district
court’s factual findings regarding the quantity of drugs
attributable to the defendant for sentencing purposes. United
States v. Vital, 68 F.3d 114, 120 (5th Cr. 1995). However ,
because WIllians failed to object to the district court’s drug
quantity finding, we will not reverse unless we find plain error.
United States v. Ruiz, 43 F.3d 985, 988 (5th Cr. 1995); Fed. R
Cim P. 52(b). To be “plain,” an error nust be so conspi cuous
that the trial judge and prosecutor were derelict in countenancing
it, even absent the defendant’s tinely assistance in detecting it.
Rui z, 43 F.3d at 992.

Wt hout meki ng separate findings regarding the drug quantity
attributable to Wllians, the district court adopted the probation
officer’'s recommendation in the Presentence Report (“PSR’) that the
same anount of crack cocaine be attributed to WIllianms for
sentenci ng purposes as was attributed to Melvin Smth, the | eader
and organi zer of the group of drug dealers. The court al so adopted
the statenent in the PSR that WIllians nade at | east four trips on
Smth s behalf to retrieve powder cocai ne from codef endant Dom ngo

Rodriguez. In light of Wllians’s failure to object, we find no
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plain error in the district court’s drug quantity finding. See
United States v. MCaskey, 9 F.3d 368, 376 (5th Cr. 1993) (per
curiam (“[Questions of fact capabl e of resolution by the district
court upon proper objection at sentencing can never constitute
plain error.”), cert. denied, 511 U S 1042, 114 S. C. 1565, 128
L. BEd. 2d 211 (1994); see also Ruiz, 43 F.3d at 991 (“[We have
consistently held that the failure of the district court to nake
findings was not error in the absence of a tinely objection by the
def endant.”).

Counsel points to two other possible issues for appeal.
First, counsel notes that the district court rejected Wllians’'s
request for a decrease in his total offense | evel for acceptance of
responsibility. The defendant bears the burden of denonstrating
that he is entitled to the reduction for acceptance of
responsibility, and we review the sentencing court’s determ nation
wth even nore deference than the “clearly erroneous” standard.
United States v. Flucas, 99 F.3d 177, 180 (5th Gr. 1996) (per
curiam), cert. denied, = US _ , 117 S. . 1097, 137 L. Ed. 2d
229 (1997). The entry of a guilty plea does not entitle a
defendant to a reduction for acceptance of responsibility as a
matter of right. Id.

Here, the district court adopted the probation officer’s
recomendation in the PSR that WIIlians not receive a downward

adj ustmrent for acceptance of responsibility. The probation officer
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based this recommendation on the fact that WIIlians had sent
letters to the United States Probation Ofice in which he denied
transporting drugs for anyone and asserted that he had only cl eaned
autonobiles for Melvin Smth. WIllians did not offer any evi dence
rebutting the findings contained in the PSR The district court
was thus free to adopt the findings in the PSR w thout further
inquiry or explanation. See Vital, 68 F.3d at 120 (“[I]f no
rel evant affidavits or other evidence is submtted to rebut the
information contained in the PSR, the court is free to adopt its
findings without further inquiry or explanation.”). Under these
circunstances, the district court did not err in denying WIlIlians
a reduction for acceptance of responsibility.

Counsel also points to the district court’s denial of
Wllians’s notion to disregard the statutory mandatory m ni num

sentence pursuant to the “safety valve” provision in USSG § 5Cl1. 2

as an arguable issue for appeal. W review a district court’s
refusal to apply 8 5Cl1.2 for clear error. United States .
Rodri guez, 60 F.3d 193, 195 n.1 (5th Gr.), cert. denied, __ US.

_, 116 S. C. 542, 133 L. Ed. 2d 446 (1995).

Section 5Cl1.2 is a “safety valve” provision which allows
qualified defendants to escape the applicable statutory m ninmum
sent ence. United States v. Edwards, 65 F.3d 430, 433 (5th Cr.
1995) . Section 5C1.2 allows this relief only if the defendant

meets five criteri a:



(1) the defendant does not have nore than 1 crimna
history point, as determned under the sentencing
gui del i nes;

(2) the defendant did not wuse violence or credible
threats of violence or possess a firearm or other
danger ous weapon (or induce another participant to do so)
in connection with the offense;

(3) the offense did not result in death or serious
bodily injury to any person;

(4) the defendant was not an organizer, |eader, or
supervi sor of others in the offense, as determ ned under
sent enci ng gui del i nes and was not engaged i n a conti nui ng
crimnal enterprise, as defined in 21 U S. C. § 848; and

(5 not later than the tinme of the sentencing hearing,
the defendant has truthfully provided to the governnment
all informati on and evi dence t he def endant has concer ni ng
the of fense or offenses that were part of the sanme course
of conduct or of a common schene or plan, but the fact
t hat t he defendant has no rel evant or useful information
shal |l not preclude a determ nation by the court that the
def endant has conplied with this requirenent.

Here, it is undisputed that Wllians satisfied the first four
requi rements for application of 8§ 5C1.2. The record contains no
evi dence, however, that WIllians attenpted to provide any

information to the governnent.? As a result, the district court

2 The appendi x attached to WIlians’'s supplenental brief contains a

letter to WIllianms fromhis attorney. In this letter, in which counsel notified
Willianms of the filing of the Anders notion, counsel states: *“I nust advise you
that on the i ssue of the application of the safety valve, | failed to ensure that
the record contained affirmatively nmy discussion with [ AUSA] Tom Meehan wherein
| indicated your willingness to speak with the government. M. Meehan’s response
was that the government was not interested. | amprepared to provide you with
an affidavit to this effect should you make a decisionto file an application for
post-conviction relief under 28 U S.C. § 2255.”
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did not err in denying Wllians’s § 5Cl1.2 notion.?

WIllians | ast argues that he received ineffective assistance
of counsel during the plea proceedi ngs. Wllians did not raise
this issue in district court and therefore cannot raise it on
direct appeal. See United States v. Price, 95 F. 3d 364, 369 (5th
Cr. 1996) (per curiam (“Because Price’'s claim of ineffective
assi stance of counsel was not raised below so that an adequate
record could be devel oped, this claim nust be dism ssed wthout
prejudice to his right to raise it in a future section 2255
proceedi ng.”).

11

Based on the foregoing, we find no neritorious issues to
support WIllianms' s appeal. W therefore GRANT counsel’s request to
w thdraw and DISM SS Wl lians' s appeal. W GRANT Wl lians's notion

for leave to file his supplenental brief.

8 Counsel contends that WIllians waived his right to appeal his

sentence. The waiver-of-appeal provision in Wllians’'s plea agreenent states
that WIlians was

aware that Title 18, United States Code, Section 3742 affords a

def endant the right to appeal the sentence inposed. Know ng that,

t he def endant wai ves the right to appeal the sentence (or the manner

in which it was determ ned) except that the defendant reserves the

right to appeal for the follow ng reasons only:

(1) The sentence was inposed in violation of |aw

(2) The sentence was inposed as a result of an
i ncorrect application of the sentencing guidelines.

Because we have found that the district court conmtted no errors in sentencing
Wl liams, we need not determ ne the scope of this waiver-of-appeal provision
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