IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-20773
Summary Cal endar

SHERRY SOUTHARD, ET AL.,
Plaintiffs,
SHERRY SOUTHARD AND TAMWY LEI S
Pl aintiffs-Appellants,

ver sus

THE TEXAS BOARD OF CRIM NAL JUSTI CE, ET AL.,
Def endant s
TEXAS DEPARTMENT OF CRI M NAL JUSTI CE
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA-H 95-697, CA-H 94-3003, CA-H 94-2801, CA-H 94-2642,
CA-H 94- 2277, CA-H 94-1767 & CA-H 94-396)

Septenber 18, 1998
Bef ore H G3 NBOTHAM JONES, and DENNI'S, Circuit Judges.
PER CURI AM *

Appel  ants Sout hard and Leis appeal the jury verdict denying
their Title VII sexual harassnent claim Appellants contend that
the trial court erredin (i) restricting the scope of discovery and
evidence admtted, (ii) excluding appellants’ expert testinony, and
(iii1) allowng evidence of appellants’ sexual history and
predi sposi tion. W affirm and we address the primary issues

her ei n.

"Pursuant to 5TH CIR. R. 47.5, the court has determined that this opinion should not be published
and is not precedent except under the limited circumstances set forth in 5TH CIR. R. 47.5.4.



To establish a hostile work environment sexual harassnent
claim an enpl oyee nust show that (1) she belongs to a protected
group; (2) she was subject to unwel cone sexual harassnent; (3) the
harassnent conpl ai ned of was based upon sex; (4) the harassnent
conplained of affected a term condition, or privilege of
enpl oynent (i.e., that the sexual harassnent was so pervasive or
severe as to alter her conditions of enploynent and create an
abusi ve working environnent); and (5) the enployer knew or should
have known of the harassnent and failed to take pronpt renedia
action reasonably calculated to end the harassnent conpl ai ned of.
See, e.qg., Farpella-Crosby v. Horizon Health Care, 97 F. 3d 803, 806
(5th CGr. 1996). Appellants, enployees of the Texas Departnent of
Crimnal Justice (“TDJC'), allege that they were subject to Title
VII sexual harassnent by Oscar Strain at TDJC s M chael Prison
Uni t. They argue that TDIJC knew or should have known of the
harassnent and fail ed to address adequately their sexual harassnent
cl ai ms.

Appel lants maintain that the trial court erred in restricting
di scovery and excluding evidence of the sexual harassnent
all egations of various non-plaintiffs. W review evidentiary and
di scovery rulings of the district court under the deferential
abuse-of -di scretion standard. See Kelly v. Boeing Petroleum
Servs., Inc., 61 F.3d 350, 356 (5th Gr. 1995). The district court
excluded testinmony of wonen who clained to have also been
victimzed by Strain. The court held that the excluded evi dence

was not relevant to proving the existence of a hostile work



environnent at the Mchael Unit because the allegations involved
conduct occurring at other wunits, hundreds of mles away, and
i nvol ved conduct that occurred subsequent to the period of tine at
issue in the lawsuit. Wil e we disfavor blanket exclusions of
evidence, atrial court’s “careful, subjective consideration of the
rel evance of each proffered witness’ testinony” weighs in favor of
uphol ding the district court’s decision. Kelly, 61 F.3d at 359.
In this case, the record reveals that the district court did not
i ssue a bl anket exclusion; rather, the court carefully considered
each piece of evidence. The court found that allegations of
m sconduct occurring after the relevant period or at another venue
were not relevant to whether a hostile environnent existed at the
M chael Unit during the applicable period. This |ogical reasoning
does not constitute an abuse of discretion.

Nevert hel ess, even if the evidence were held to be relevant to
the existence of a hostile work environnent at the M chael Unit,
and the district court abused its discretion in excluding it, we
woul d uphold the evidentiary rulings pursuant to Federal Rule of
Evi dence 403. Rul e 403 provides that relevant evidence nmay be
excluded if “its probative value is substantially outwei ghed by the
danger of unfair prejudice, confusion of issues, or m sleading the
jury, or by considerations of undue delay, waste of tinme, or
needl ess presentation of cumul ative evidence.” Feb. R EviD. 403.
Evi dence of renote incidences of sexual harassnment would not only
create prejudice towards the defendant, but would also pronote

confusi on and del ay.



Furthernore, erroneous evidentiary rulings by the trial court
constitute reversible error only when those rulings have affected
a party’s substantial rights. See FED. R EwviD. 103. An error does
not affect substantial rights *“if the court is sure, after
reviewing the entire record, that the error did not influence the
jury or had but a very slight effect on its verdict.” EECC v.
Manville Sales Corp., 27 F.3d 1089, 1094 (5th Gr. 1994)(quoting
Munn v. Al gee, 924 F.2d 568, 573 (5th Cr. 1991)). Excl usion of
evi dence regardi ng conduct renote in tine and place did not affect
appel l ants’ substantial rights because a jury could not properly
consider it in nmaking a decision about the conduct in question.

Appel lants al so maintain that discovery was inappropriately
limted. Information sought in discovery nmust be relevant to the
subject matter in the case and nust at |east be reasonably
calculated to lead to the discovery of adm ssible evidence. See
FED. R CQv. P. 26(b)(1). Thus, the district court’s denial of
di scovery into matters not related to the sexual harassnent claim
did not constitute an abuse of its discretion.

I n addition, appellants contend that the trial court erred in
excl udi ng the expert testinony of V. Lopez- Robi nson even t hough she
may be considered an expert in enploynent |aw W review the
adm ssion or exclusion of expert evidence for an abuse of
di scretion. See More v. Ashland Chem, Inc., No. 95-20492, 1998
W 476214, at *4 (5th Gr. Aug. 14, 1998). The trial court found
that M. Lopez-Robinson’s lack of EEO and sexual harassnent

i nvestigative experience precluded her fromtestifying as an expert



on the issue of whether the EEO conducted a proper sexual
harassnent i nvestigation. This conclusion--that Ms. Lopez- Robi nson
did not possess the specific expertise necessary--does not show an
abuse of discretion.

Finally, appellants maintain that the trial court abused its
discretioninadmtting into evidence correspondence witten by one
appel l ant, Southard, to an inmate housed at the Mchael Unit.
Appel lants contend that the correspondence inproperly shows
Southard’s sexual history and predisposition in violation of
Federal Rul e of Evidence 412 because it reveals Southard s romantic
relationship with the inmate and because it has a sexual content.
However, the correspondence between Southard and the inmate, a
white suprenmacist, contains statenents denonstrating Southard’ s
racial hostility towards Oscar Strain and thus reveals a possible
nmotive for her lawsuit. Therefore, the trial court did not abuse
its discretion in admtting the evidence.

AFF| RMED.



