IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-20754
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
CLARENCE LEONARD PHI LLI PS,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{e; ﬁsﬂrict Court
for the Southern District of Texas
USDC No. 96-CR-47-2
‘Septenber 18, 1997
Before DUHE', DeMOSS and DENNI'S, Circuit Judges.
PER CURI AM *
Cl arence Leonard Phillips appeals his sentence in a guilty-
pl ea conviction for conspiracy with intent to distribute a
m xture containing cocaine in violation of 21 U S.C. § 846 (count
one) and ai ding and abetting possession with intent to distribute
a mxture containing cocaine in violation of 18 U S. C

8§ 841(a)(1l) (count twd). He argues that the district court erred

in calculating the crimnal history category and in declining to

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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sentence himbel ow the statutory m ni mum under the safety-val ve provision
We have reviewed the briefs and the record and find no

error. The district court properly counted the deferred

adj udi cation as a prior sentence under the guidelines. See

United States v. Graldo-Lara, 919 F.2d 19, 22 (5th Gr. 1990).

The one-poi nt assessnent for the marijuana conviction was not
error because the marijuana and ganbling convictions were not

“related” as defined by the guidelines. See United States v.

Vel azquez- Overa, 100 F.3d 418, 423 (5th Gr. 1996); U S. S G

8§ 4A1.2, comment. (n.3). Even if the two convictions had been
considered “related,” the crimnal history category Il would have
remai ned the sanme; therefore, any error woul d have been harni ess.
Because Phillips had nore than one crimnal history point, the
safety-val ve provision did not apply. See

8§ 5C1.2(1). Accordingly, the judgnent of the district court is
AFFI RVED.



