IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-20729
(Summary Cal endar)

EDDI E LEE ROVE, SR
Pl ai ntiff-Appellant,

versus
VWALGREEN COVPANY;

TONY FRI ZZELL,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
( CA- H 95- 3739)

February 27, 1997

Bef ore H G3 NBOTHAM W ENER and BENAVI DES, Circuit Judges.

PER CURI AM *

In this age and race enploynent discrimnation case,
Plaintiff-Appellant Eddie Lee Rowe, Sr. appeals the “take nothing”

summary judgnent granted by the district court. Specifically, Rowe

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



conplains that summary judgnent was inprovidently granted in the
face of evidence purportedly creating genuine issues of materi al
fact regarding disparate treatnent, pretext for termnation
intentional infliction of enotional distress, and the status of his
| ast supervisor as an “enployer.” |In broad overview, Rowe asserts
that the district court weighed sonme of the evidence and ignored
sone of it, inplying that the totality of the summary judgnent
evidence submtted by all parties was sufficient to create genuine
i ssues of material fact and thus preclude summary judgnent.

Qur de novo review of the record in this case, the argunents

of counsel as professionally and clearly presented in their
respective briefs, and the detailed analysis of facts and | aw as
set forth in the district court’s Opinion on Summary Judgnent,
convinces us that the trial court indeed “got it right.” Any
issues of fact created by differences in the summary judgnent
evi dence are either not genuine or not material. To the extent
that Rowe nmakes a prima facie case of race discrimnation (none is
made for age discrimnation), it is soundly rebutted by a pl ethora
of evidence of non-pretextual, valid reasons for the enpl oynent
actions taken by Wal green supervisors. And Rowe’s assertions of
pretext are feckless. Rowe’s protestations to the contrary
notw t hst andi ng, Wl green and its supervisory personnel obviously
bent over backwards in repeated efforts to sal vage Rowe as a store
manager . Indeed, it defies logic that a national retailer |ike
Wal green woul d go to the | engths and enpl oy the subterfuges all eged
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by Rowe to denote or constructively discharge its only black store
manager in the entire Houston division, particular when that
manager is also over 40 years of age.

It suffices that thetotality of the summary judgnment evi dence
does not create a genuine issue of material fact as to either race
or age discrimnation, constructive discharge, or intentional
infliction of enotional distress. Nei t her does the evidence
support Rowe’'s contention that, legally, Defendant-Appell ant
Frizzell was Rowe’'s enployer, separate and apart from Wal green
whi ch was their common enpl oyer.

In sum our plenary review leads us inevitably to the sane
concl usions as those reached by the district court and explicated
in lucid detail in its Opinion on Summary Judgnent. No usef ul
pur pose woul d be served by a reiteration here of the reasoning and
authorities contained in the district court’s explanation of the
basis of its grant of summary judgnment, so we elect not to wite
separately but rather to adopt by reference the opinion of the
district court.

AFFI RVED.



