IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-20703
(Summary Cal endar)

GTE SPACENET | NTERNATI ONAL;
THE | NSURANCE COMPANY OF THE
STATE OF PENNSYLVAN A,
Pl aintiffs-Appellants,

ver sus

MV SEA LAND ACH EVER, ET AL,
Def endant s,

RADI ATI ON SYSTEMS, | NC, UNI VERSAL
ANTENNAS | NC, doi ng busi ness as
Radi ati on Systens, Inc
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Southern District of Texas, Houston D vision
(92- CVv- 2285)

January 17, 1997

Bef ore H G3 NBOTHAM W ENER, and BENAVIDES, Circuit Judges.
PER CURI AM *

This is an appeal fromthe district court’s grant of summary
judgnent dismssing a subrogation claim brought by Plaintiff-
Appel I ant The I nsurance Conpany of the State of Pennsylvania (the

I nsurer) against Defendant-Appellee Universal Antennas, Inc.

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



(Universal). The instant suit was initially filed by GIE Spacenet
International (GIE) to recover | osses resulting fromdanmage to a 32
meter antenna that was manufactured in the United States and
transported by sea to Cyprus. The Insurer furnished a policy of
cargo insurance to GIE that did not extend to the fabrication of
the antenna or other pre-transport matters but only to such damage
as mght be incurred in the shipnment of the antenna by vessel from
the United States to Cyprus.

When GTE requested paynent of proceeds fromthe I nsurer under
this cargo insurance policy to the extent required to recover the
costs of repairing the damaged antenna, the Insurer investigated
the claimand determned to its satisfaction that only 80% of the
antenna’'s damage was attributable to its shipnment fromthe United
States to Cyprus. The Insurer concluded that the remai ni ng 20% of
the damage was attributable to “pre-shi pnent conditions including
m ||l age and coating problens” all egedly caused by Universal during
the fabrication of the antenna in the United States. As GIE' s
cargo i nsurance policy did not cover damage caused by pre-shipnent
occurrences, the Insurer paid GIE for only 80% of its | osses
refusing to pay for the 20% that the Insurer attributed to
Uni versal’s pre-shi pnent acts or om ssions.

Despite the facts that (1) its policy covered damage incurred
in shipnment only, and (2) it reinbursed GIE for only such portion
of GTE s damages as the I nsurer insisted was transportation-rel ated
and refused to pay GIE for fabrication-rel ated damage, the I nsurer
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now argues that it is entitled to recover fromUniversal by way of
subrogation. |In other words, the Insurer is seeking danages not
covered by its policy and not paid to its insured.!?

The first step in our de novo review of the district court’s
order dismssing the Insurer’s claim against Universal is to
determ ne whet her the Insurer was ever contractually subrogated to
GIE's cl ains against Universal. W have carefully evaluated the
record on appeal, the argunents of counsel for both parties as set
forth in their briefs to this court, and the applicable |aw and
have concluded that the Insurer was never subrogated to GIE s
cl ai s agai nst Uni versal .

The Insurer insists that its subrogation agreenment wwth GIE i s
broad enough to enconpass any and all rights that GIE may have had
to recover for the losses incurred in repairing the damaged
antenna, irrespective of whether those | osses resulted fromdanage
caused during the antenna’ s shipnent or during pre-shipnent
operations, or both. W need only ook to the plain |anguage of
the subrogation agreenent itself to discern the fallacy of that
assertion. The subrogation agreenent reads as foll ows:

I n consideration of this paynent [ GIE] hereby guarant ees

that we are the persons entitled to enforce the terns of

the contracts of transportation set forthinthe bills of

| adi ng covering the said property; and we agree that [the

Insurer] is subrogated to all of our rights of recovery
on account of any and all loss or damage from the

! It is undisputed that, in separate settlenments, recovery
was had fromthird parties who are unrelated to this clai mbut were
potentially |iable for damage incurred in shipnent.
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carriers and from any other vessels, persons, or

corporations that may be |iable therefore . . . (enphasis

added) .

We conclude that the I nsurer’s subrogation agreenent with GTEis no
broader in scope than was GIE s coverage under its cargo policy.
Subrogation is subrogation; it is wdely understood to be the right
of one who has paid an obligation which anot her shoul d have paid to
be indemi fied by the other. Nothing in the subrogation agreenent
assigns, transfers, or otherw se confers any nore extensive rights
upon which the I nsurer m ght base its assertion of a claimin GIE s
name that is unrelated to the damages visited upon the antenna
during its trans-Atlantic shipnent, than GIE coul d have asserted
under the cargo policy or against any transportation-related
responsi bl e party.

The I nsurer reinbursed GIE for only that portion of its |oss
that the Insurer itself assessed to risks covered by its own cargo
policy, i.e., losses attributable to the antenna’s transport from
the United States to Cyprus. The insurer explicitly excluded
coverage for l|osses that it attributed to Universal’'s acts or
om ssi ons. In return, GIE subrogated the Insurer to nothing
greater than GIE' s right to recover those transportation-rel ated
| osses.? The expansive readi ng of the subrogation agreenent urged

by the I nsurer constitutes an overreachi ng that cannot be justified

2 |In an unrel ated settlenent, GTE subsequently rel eased any
right it may have had to recover from Universal for antenna danage
attributable to acts or om ssions commtted by Universal.
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under any reasonable rule of contractual construction.

The I nsurer neverthel ess argues that principles of equitable
subrogation dictate that we permt its claimagainst Universal to
go forward. The Insurer asserts that its earlier determ nation
that 80% of the antenna’s damage was transportation-related was a
m st ake, and that upon reflection the Insurer i s now convi nced t hat
all of the damage is attributable to acts or om ssions conm tted by
Uni versal during the antenna s fabrication. Even if we were to
accept that as true, the Insurer’s paynent of proceeds to GIE woul d
not entitle it to bootstrap a claim against Universal into its
subrogation rights by way of equitable subrogation. Both GIE and
the Insurer are sophisticated parties. The Insurer investigated
GIE's cargo policy claimfor two years before agreeing to pay 80%
of that claim Presumably at arns |ength and under no undue
pressure, GIE agreed to accept that partial paynent and in return
to subrogate the Insurer, but only to GIEs right to recover
agai nst parties responsible for transportation-rel ated danmages.
Even after GTE and the I nsurer executed that subrogati on agreenent,

the right to recover from Universal for any pre-shipnent antenna

damage still belonged to GIE, not to the Insurer. The fact that

GTE subsequently released its right to recover fromUniversal does
nothing to shift the “equities” in the Insurer’s favor; on the
contrary, it supports Universal’s position that GTE never intended
to subrogate its pre-shipnment clains against Universal when it
executed the subrogation of transportation clains to the |Insurer.
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Qur plenary review leads us to the sane result that the
district court reached: The Insurer has no right to recover from
Uni versal by way of subrogation. W need not and therefore do not
address the district court’s reasoning on this ground or the
alternative grounds on which the district court disposed of this
case.

For the foregoing reasons, the district court’s grant of
summary judgnent is

AFF| RMED.



