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D. S. STERLI NG PROPERTI ES, INC., ET AL.,
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Appeal fromthe United States District Court
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(95- CV-4810)

] April 29, 1997
Before SM TH, DUHE, and BARKSDALE, Circuit Judges.

PER CURI AM *

Sphere Drake Insurance Conpany filed a declaratory judgnent
action against its insured, D. S. Sterling Properties, Inc.,
claimng that it was not obligated to defend or indemify Sterling
in a state court wongful death action by the nother of a tenant

kill ed by anot her tenant in an apartnent conpl ex owned by Sterling.

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



The district court granted summary judgnment for Sphere Drake; that
j udgnent becane final when the coverage issues were severed from
the remai ning issues.

Sterling contends that (1) Sphere Drake is not entitled to
enforce the insurance contract’s coverage excl usions because its
vi ol ations of the surplus-lines requirenents of the Texas | nsurance
Code disqualified it frombeing an eligible surplus-Ilines insurer;
(2) even if Sphere Drake is an eligible surplus-lines insurer, the
coverage exclusions for assault and battery and punitive danmages
are unenforceable; and (3) the district court erred by granting
summary judgnent on issues Sphere Drake did not address until its
reply to Sterling’ s cross-notion for sunmary judgnent.

Pursuant to our de novo review, we AFFIRMfor essentially the
reasons stated by the district court. Sphere Drake Ins. Co. v. D
S. Sterling Properties, Inc., et al., No. H95-4810 (S.D. Tex. My
7, 1996) . Sterling’s contentions regarding pr ocedur al
irregularities in the summary judgnent proceedings are w thout
merit.
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