IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-20671
Summary Cal endar

IN THE MATTER OF:

J. EDGAR CLAYTON, JR.,
and
PHYLLI S KOZMA CLAYTON,

Debt or s.
J. EDGAR CLAYTQN, JR ,
and
PHYLLI S KOZVA CLAYTON,
Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA-H95-1217)

) Cct ober 15, 1996
Before SM TH, DUHE, and BARKSDALE, Circuit Judges.

JERRY EE. SMTH, Circuit Judge:”’

J. Edgar Cayton, Jr., and Phyllis Clayton (collectively, the

“debtor”) appeal the district court’s affirnmance of the bankruptcy

" Pursuant to 5THCR R 47.5, the court has determined that this opinion
shoul d not be published and i s not precedent except under thelinited circunstances
set forth in 5THCR R 47.5.4.



court’s final decree closing debtor’s chapter 11 case pursuant to

FED. R Bankr. P. 3022. Finding no error, we affirm

| .

This appeal marks another chapter in the long, tortuous
hi story of debtor’s attenpt to extricate hinself froma chapter 11
filing that originated in a hone | oan arranged by Shell G| Conpany
(“Shell”), his fornmer enployer. After debtor defaulted on the
| oan, Shell paid the bank in full and sought successfully a
declaratory judgnent in state court to validate the | oan and begin
nonj udi ci al foreclosure. That was May 1991.

After nunerous state and bankruptcy court proceedi ngs, the
bankruptcy court in January 1994 confirnmed debtor’s chapter 11 plan
of reorgani zation, which, anong other things, permtted Debtor to
conti nue prosecuting his state court proceedi ngs agai nst Shell. In
March 1995, the bankruptcy court sua sponte found that the estate
has been “fully admnistered” in conpliance with the plan of
reorgani zati on and thus cl osed the bankruptcy proceedi ng pursuant

to rule 3022. The district court affirned.

A
Debt or asserts that the bankruptcy court erred in closing his
chapter 11 case because it concluded wongly that the estate has

been “fully adm nistered.”t W review factual determ nations of

! Rule 3022 provides: “After an estate is fully administered in a
(continued...)



t he bankruptcy court for clear error and conclusions of |aw de
novo. See Haber Ol Co. v. Swinehart, 12 F.3d 426, 434 (5th Cr.
1994) .

Al t hough rul e 3022 does not define “fully adm nistered,” the
Advi sory Conmttee Notes provide sone guidance, listing various
factors a court should consider in determ ning whether an estate
has been fully adm nistered.? These factors nerely serve as a
gui de, however, and each need not be present before the entry of a
final decree. See In re Mold Makers, Inc., 124 B.R 766, 768
(Bankr. WD. Il1. 1990).

| ndeed, the advisory notes also “nmake it quite clear that the
entry of a final decree should not be del ayed because the bank-
ruptcy court’s jurisdiction mght be required in the future.” 1In
re Jordan Mg. Co., 138 B.R 30, 35 (Bankr. C D. 1ll. 1992).
“[E]ntry of a final decree is nerely a perfunctory, admnistrative
event and nothing nore than a mnisterial housekeeping act which
was never designed to determne with finality the substantive

rights of parties involved in a Chapter 11 case.” G eater

(. ..continued)
chapter 11 reorganization case, the court, on its own notion or on notion of a
party in interest, shall enter a final decree closing the case.”

2 The factors include whether (1) the order confirming the plan has becone
final; (2) deposits required by the plan have been distributed; (3) the property
proposed by the plan to be transferred has been transferred; (4) the debtor or
t he successor of the debtor under the plan has assuned t he busi ness or nmanagenent
of the property dealt with by the plan; (5) paynents under the plan have been
comenced; and (6) all notions, contested matters, and adversary proceedi ngs have
been fully resol ved.



Jacksonville Transp. Co. v. Wllis, 169 B.R 221, 224 (Bankr. M D.
Fla. 1994).

Gven the mnisterial nature of the entry of a final decree
and the fact that such an entry does not deprive the bankruptcy
court of jurisdictionto enforce or interpret its own order or even
to reopen the case pursuant to 11 U S C. § 350, see Jordan,
138 B.R at 35, we reject debtor’s contention that the bankruptcy
court, as a prerequisite to issuing a final decree, nust find that
all of the adversary actions that may fund the plan have been
resol ved. I rrespective of whether debtor’s state court clains
retain any vitality, the bankruptcy court, having confirned the
pl an of reorgani zation and exhausted its attendant responsibili-
ties, need not keep debtor’s case on its docket because of the nere
possibility that the court’s jurisdiction my be invoked in the

future.

B
Debt or next asserts that the bankruptcy court erred in issuing
the final decree because such an order is prohibited by the plan of
reorgani zation. W disagree. Not only do we find no | anguage in
the plan expressly prohibiting the bankruptcy court’s wvalid

i ssuance of a final decree consistent with rule 3022,°% but, even

3 1n fact, the only express |language in the plan that deals directly with
the issue at hand cuts against debtor. Article VI provides that “[i]f Debtors
fail to obtain a judgnent against Shell wthin tw years of the date of

(continued...)



assum ng such |anguage were present, the court would not be
deprived of its rights under the rule to issue the decree where
appropriate. See Jordan, 138 B.R at 35. Furthernore, debtor’s

res judicata argunent is without nerit.*

1.

Finally, we decline debtor’s invitation to disqualify the
district judge because he exercised trial jurisdiction over a
col l ateral adversary proceeding concurrent with his review of the
bankruptcy court’s entry of the final decree, the subject natter of
the instant appeal. Rice v. MKenzie, 581 F.2d 1114 (4th Gr.
1978), upon which debtor relies, is inapposite, as it counsels
disqualification only where a judge sits in federal district court
on the appeal of the precise habeas corpus petition that he rul ed
on previously when sitting on the state suprene court. Nothing in
Rice bars a district judge from hearing an appeal from the
bankruptcy court on the entry of a final decree concurrently with

his trial jurisdiction on a collateral nmatter.

3(...continued)
confirmation, the Court, upon notice and hearing, shall order the case di sm ssed
or converted to a Chapter 7 proceeding in accordance with the best interests if
the creditors.” Because the plan was confirmed in January 1994, debtor’'s two
years have expired wthout his having obtained any judgnment agai nst Shell

4 Cting MIler v. Meinhard-Comercial Corp., 462 F.2d 358, 360 (5th Gr.
1972), debtor argues that the effect of the bankruptcy court’s confirmation of
the plan is res judicata to the court’s ability to issue a final decree under
rule 3022. Mller says nothing of the sort, but rather reinforces the
traditional notion that a plan’s confirmation is res judicata to clains covered
under a properly confirmed plan and raised subsequently by the debtor or
creditors to the plan. See id.



Thus, after nore than five years, four adversary proceedi ngs,
three federal appeals, tw state court cases, two bankruptcy
filings, one plan confirmation, and one adverse award of sancti ons,
we reject debtor’s appeal. “It is tinme for the Debtor to get on
wWith its business and | eave the shadows of the Court.” In re Mld
Makers, 124 B.R at 769. W counsel debtor, in his capacity as an
attorney and officer of the courtSSas we have so warned him
previ ousl ySSthat further neritless filings, including, wthout
limtation, frivolous petitions for rehearing or suggestions for
rehearing en banc, will subject himto additional sanctions and/or
di sci pli ne.

AFFI RMED.



