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PER CURI AM *

Raul Pal acios Roman, et al. (Plaintiffs), appeal from the
denial of their notion to remand to state court for | ack of subject
matter jurisdiction and the subsequent dism ssal of their action
for lack of standing, under TeEx. (Qv. PrRac. & REM ) CobE ANN. 8§ 71. 031
(West 1986). In the light of our court’s very recent decision in

Torres v. Southern Peru Copper Corp., 113 F.3d 540 (5th Gr. 1997),

Pursuant to 5TH QR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



the district court did not have jurisdiction. Accordingly, we
REVERSE and REMAND with instructions to remand to state court.
l.

AVI ATECA, S. A, is a GQ@uatenal an-based international air
carrier that operates regularly scheduled flights to cities in the
southern United States. In August 1995, one of its flights crashed
while en route from CGuatemala to El Salvador, killing all 58
passengers and seven crew nenbers.

Plaintiffs are the personal representatives and next of kin of
five of the passengers killed in the crash. I n Septenber 1995
| ess than two nonths after the crash, they conmmenced this w ongful
death action in Texas state court, alleging “wllful m sconduct,
w || ful negligence and gross negligence” on the part of AVI ATECA in
t he mai nt enance and operation of the aircraft. Because the crash
did not take place in Texas, and because the five decedents were
citizens of a foreign country (N caragua), Plaintiffs had to
establish, inter alia, that “equal treaty rights”! exist between
the United States and N caragua in order to maintain their action

in a Texas state court. Tex. (GQv. Prac. & REM) CooE ANN. 8§ 71.031

. Equal treaty rights between the United States and
Ni caragua exist if “treaty provisions” provide that citizens of the
United States have “‘free and open access to the courts of
justice’” in N caragua and that citizens of Ni caragua have those
sane rights in the United States. Dow Chem Co. v. Alfaro, 786
S.W2d 674, 675 n.2 (Tex. 1990) (quoting Treaty of Friendship,
Comrerce, and Navigation, July 10, 1851, U S.-Costa Rica, art. VII,
para. 2, 10 Stat. 916, 920).



(West 1986). Plaintiffs so alleged in their original and anended
conpl ai nts.

I n January 1996, AVI ATECA renoved this action to federal court
on the ground that Plaintiffs’ clains gave rise to federal question
jurisdiction. See 28 U.S.C. 88 1331, 1441(a). AVI ATECA cont ended
that, because of 8§ 71.031's requirement of equal treaty rights,
Plaintiffs’ clains depended on construction of United States
treaties. It also asserted that Plaintiffs’ clains raised
questions of foreign relations that are incorporated into federal
conmon | aw.

Plaintiffs noved to remand for lack of federal question
jurisdiction. See id. 8 1447(c). Before the court could rule on
that notion, AVI ATECA noved to dism ss, pursuant to FED. R Qv. P.
12(b)(6), on the ground that Plaintiffs |acked standing under 8§
71. 031 because they could not show the existence of equal treaty
rights between the United States and Nicaragua. It also noved to
di sm ss on the ground of forum non conveniens.

In May 1996, the district court denied Plaintiffs’ notion to
remand and granted AVIATECA's notion to dismss for lack of
st andi ng, concl udi ng that equal treaty rights do not exist between
the United States and Ni caragua. AVIATECA s notion to dism ss for
forum non conveni ens was deni ed as noot .



Plaintiffs challenge both aspects of the district court’s
ruling. First, they contend that the district court erred in
denying their notion to remand because, they nmaintain, none of
their clains triggered 8§ 1331 federal question jurisdiction.
Because we conclude that the district court did not have subject
matter jurisdiction, we need not address the other contentions,
i ncluding whether equal treaty rights exist between the United
States and Ni car agua.

“[TAlny civil action brought in a State court of which the
district courts of the United States have original jurisdiction[]
may be renoved by the defendant ....” 28 U S . C. § 1441(a). O
course, 8 1441 is to be strictly construed, and a defendant who
seeks to sustain renoval bears the burden of establishing federal
subject matter jurisdiction. See R vet v. Regions Bank of La.,
F.S.B., 108 F. 3d 576, 582 (5th Cr. 1997), petition for cert. filed
(U.S. June 11, 1997) (No. 96-1971).

No authority need be cited for the rule that federal courts
have limted subject matter jurisdiction. The Suprene Court has
expl ained that federal courts “possess only that power authorized
by Constitution and statute.... It is to be presuned that a cause
lies outside this limted jurisdiction, ... and the burden of
establishing the contrary rests wupon the party asserting
jurisdiction....” Kokkonen v. Guardian Life Ins. Co. of Am, 114 S.

. 1673, 1675 (1994) (citations omtted). Al t hough the



Constitution authorizes federal courts to hear a variety of cases,
US Const. art. 111, 8 2, in this case we nust determ ne whet her
Plaintiffs’ action falls wthin the district court’s federa
gquestion jurisdiction.

Federal courts are enpowered to hear all civil actions
arising under the Constitution, laws, or treaties of the United

States”. 28 U S.C 8§ 1331. Along this line, the Court has held

that “laws” includes federal comon law as well as federal
statutory law. See Illinois v. Cty of MIwaukee, 406 U S. 91, 100
(1972). Determ ning when a case or controversy “arises under”

federal |aw, however, is not an easy task. As the Suprene Court
has noted, “[T]he statutory phrase ... has resisted all attenpts to
frame a single, precise definition for determ ni ng which cases fal
w thin, and which cases fall outside, the original jurisdiction of
the district courts.” Franchise Tax Bd. v. Construction Laborers
Vacation Trust, 463 U S 1, 8 (1983). For purposes of this
opinion, “federal laws)” refers collectively to all the possible
bases for § 1331 jurisdiction.

A straightforward and frequently cited definition of “arising
under” is Justice Holnmes’ statenment: “A suit arises under the | aw
that creates the cause of action.” Anmerican Wll Wrks Co. v.
Layne & Bowler Co., 241 U S. 257, 260 (1916). In addition, the

Court has held that a case may arise under federal |aw where “the

vi ndi cation of a right under state | aw necessarily turn[s] on sone



construction of federal law'. Franchise Tax Bd., 463 U S. at 9;
see al so Merrell Dow Pharm, Inc. v. Thonpson, 478 U.S. 804, 808-09
(1986); Gully v. First Nat’l Bank, 299 U.S. 109, 112-14 (1936);
Smth v. Kansas Cty Title & Trust Co., 255 U S. 180, 200-01
(1921).

This latter category of cases presents what has been called
the “litigation-provoking problent, Textile W rkers Union v.
Lincoln MIls, 353 US. 448, 470 (1957) (Frankfurter, J.,
di ssenting) —the “presence of a federal issue in a state-created
cause of action”. Merrell Dow, 478 U. S. at 809-10. To invoke
federal jurisdiction in this manner, a “right or inmmunity created
by the Constitution or laws of the United States” nust be an
“essential” elenent of the plaintiff’s cause of action. Qilly, 299
U S at 112; see also Franchise Tax Bd., 463 U S at 13. The
federal elenment nust be both “substantial” and “disputed”,
Franchi se Tax Bd., 463 U S. at 13; and it nmust be disclosed on the
face of the conplaint. |Id. at 9-12; Gully, 299 U S. at 113.

For the case at hand, federal law, including any treaty of the
United States, does not create the cause of action. In their
conplaint, Plaintiffs specifically disavow any reliance on federal
| aw or federal renmedies. In addition, this case is not governed by
the Convention for the Unification of Certain Rules Relating to

International Transportation by Ar (Warsaw Convention), because



Ni caragua has not signed or ratifiedit. AVIATECA does not dispute
t hi s concl usi on.

Therefore, this case may “arise under” federal law only if
there is a substantial question of federal | awon which Plaintiffs’
right to recover in their wongful death action necessarily turns.
AVI ATECA contends that the determ nation of whether equal treaty
rights exist between the United States and Nicaragua is such a
federal question because construction of treaties is required. It
mai ntains also that Plaintiffs’ clains inplicate the foreign
relations of the United States, a matter that is controlled by
federal common | aw

A

First, however, we dispense with Plaintiffs’ contention that
the well-pleaded conplaint rule forecloses federal question
jurisdiction. Under that rule, whether a case “arises under”
federal |aw

must be determned from what necessarily

appears in the plaintiff’s statenment of his

own claim in the [conplaint] wunaided by

anything alleged in anticipation of avoi dance

of defenses which it is thought the defendant

may i nt erpose.
See Franchise Tax Bd., 463 U S at 9-10 (quoting Taylor wv.
Anderson, 234 U S. 74, 75-76 (1914)). Plaintiffs’ contend that no
federal question appears on the face of their conplaint because

they specifically disavow reliance on federal |aw or federal

renedi es.



However, Plaintiffs originally maintained their action in
Texas state court wunder 8§ 71.031 and, as such, alleged the
exi stence of equal treaty rights. In other words, they
specifically invoked that federal issue in their conplaint. That
i ssue may not be “essential” or “substantial” enough to make this
action arise under federal law, but it does foreclose any attenpt
to remand under the well-pl eaded conplaint rule. This result, we
note, is entirely consistent with both the rule and the cases
interpreting 8 1331. See Franchise Tax Bd., 463 U S at 14
(finding federal issue to be “clear on the face of [the] well-
pl eaded conplaint” but finding no 8 1331 jurisdiction).

B

Any inquiry into whether 8§ 71.031's “equal treaty rights”
requi renment confers “arising under” jurisdictionondistrict courts
is foreclosed by our very recent decision in Torres v. Southern
Peru Copper Corp., 113 F.3d 540 (5th Gr. 1997). In Torres,
approxi mately 700 Peruvian citizens, pursuant to 8 71.031, brought
an action against a mning corporation and others in Texas state
court, claimng state |aw causes of action. ld. at 541.
Def endants renoved on several grounds. One renoval -basis was that
8§ 71.031 triggered federal question jurisdiction, id. at 541-42;
but, our court rejected this contention out of hand: “The nere

fact that 8§ 71.031 requires a Texas state court to examne treaties



to determne whether a plaintiff has standing is insufficient by
itself to create federal jurisdiction.” 1d. at 542.

O course, we are bound by Torres. Regardless of how one
characterizes the equal treaty rights requirenent, once their
exi stence vel non is decided, their inportance disappears. They
are irrelevant to Plaintiffs’ substantive right to recover. A
favorable ruling on the equal treaty rights issue does not
guarantee that Plaintiffs will be successful in holding AVI ATECA
liable in a Texas forum Likew se, a dismssal for |ack of equal
treaty rights does not per se prevent Plaintiffs fromsuccessfully
prosecuting a cause of action against AVIATECA in a different
forum

In sum “equal treaty rights” are neither a substantial nor an
essential elenment of Plaintiffs’ action. As held in Torres,
renoval on that basis was inproper.

C.

In the alternative, <citing Banco Nacional de Cuba V.
Sabbatino, 376 U. S. 398 (1964), AVI ATECA contends that renoval was
proper because clains in this case inplicate the foreign rel ations
of the United States, a matter that is controlled by federal common
law. As noted in Torres, “the Suprene Court has authorized the
creation of federal common law in the area of foreign relations.”
Torres, 113 F.3d at 542 n.7 (citing Texas Indus., Inc. v. Radcliff

Materials, Inc., 451 U S. 630 (1981)).



Torres concluded that the plaintiffs’ clains in that case did
inplicate inportant foreign policy concerns such that federa
question jurisdiction existed; the defendant m ni ng cor porati on was
critical to the Peruvian econony and the Peruvian governnent had
participated “substantially” in the actions for which that
corporation was being sued. ld. at 543. The action therefore
“str[uck] at vital economc interests [and] at Peru s sovereign
interests by seeking damages for activities and policies in which
t he governnent actively has been engaged”. |Id.

The facts of this case, however, are markedly different.
There is no evidence that AVI ATECA, a Cuatenal an corporation, is
“critical” to that country’ s econony (if that were enough). I n
addition, there is no evidence that the governnent of Guatenmala (or
any other country) is involved in the activities for which
AVI ATECA, a privately owned corporation, is being sued. Plaintiffs’
action, therefore, does not strike at vital econom c or sovereign
interests of any nation. See Marathon G| Co. v. Ruhrgas, A G,
No. 96-20361, 1997 W 31091, at *3-4 (5th Cr. June 10, 1997)
(refusing to find federal question jurisdiction based on Torres
because vital econom c and sovereign interests of foreign nation
not inplicated).

Nor does Sabbati no support AVIATECA's contention. That case
i nvol ved an action by an instrunentality of the Cuban governnent

agai nst an Anerican commodities broker for conversion of a sugar

- 10 -



shi pnent . ld. at 401-06. Cuba clained title to the sugar by
virtue of a law giving the Cuban President power to nationalize
certain property by forced expropriation. 1d. at 401. At issue
was whet her the act of state doctrine, which “precludes the courts
of this country frominquiring into the validity of the public acts
[that] a recogni zed foreign sovereign power [has] commtted within
its own territory”, prohibited challenging Cuba's title, which
woul d necessarily question the validity of an act of the Cuban
gover nment . ld. at 401. In discussing the nature of that
doctrine, the Court stated:

[We are constrained to nake it clear that an

i ssue concerned with a basic choice regarding

the conpetence and function of the Judiciary

and the National Executive in ordering our

relationships wth other nenbers of the

i nt ernati onal community  nust be treated

exclusively as an aspect of federal law....
ld. at 425.

Taking this |language in context, we read Sabbatino to nean
that cases substantially inplicating the foreign relations of the
United States, such as those cases involving the act of state
doctrine, are controlled by federal common |law. This case does not
inplicate foreign relations, nor does it involve the act of state
doctrine. The determ nation of whether the courts of the United
States are open to citizens of N caragua and vi ce-versa does not
t ouch upon the “conpetence” of the Executive Branch to “order[] our

relationshi ps” with N caragua, nor does it call into question the
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validity of any act of the governnent of Ni caragua or any other
country. Plaintiffs’ clains sinply do not inplicate this encl ave
of federal comon | aw Therefore, AVIATECA could not renove
Plaintiffs’ action on that basis.
L1,
For the af orenenti oned reasons, we REVERSE t he judgnent of the
district court and REMAND with instructions to remand to state

court.

REVERSED AND REMANDED



