IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-20556

Summary Cal endar

GUOHU ( KENNY) PENG
Pl ai ntiff-Appellant
V.
SI NO PAC | NTERNATI ONAL CORPORATI ON | NC
Def endant - Appel | ee

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- H 94-1385)

February 18, 1997
Before KING SMTH, and EMLIO M GARZA, G rcuit Judges.

PER CURI AM *

Guohu Peng appeals the district court’s grant of summary
judgnent in favor of Sinopac International Corporation, Inc..
Finding no error, we affirmthe judgnent of the district court.

| . BACKGROUND

A. Procedural History

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.
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Peng, a citizen of the People’s Republic of China
tenporarily in the United States on a work visa, sued Sinopac, a
Chi nese owned and managed conpany, under Title VII of the Cvil
Ri ghts Act of 1964! and for unspecified state | aw cl ai ns? on
April 22, 1994. Peng all eged that Sinopac discrimnated agai nst
hi mon the basis of national origin by paying himless than
Ameri can enpl oyees in equival ent positions, and by generally
denying himthe sane terns and conditions of enploynent as the
Ameri can enpl oyees. Peng al so clained that Sinopac discrimnated
agai nst him by harassing himand intimdating himbecause of his
association with a white Anerican wonman, discouraging himfrom
associating wth her, and finally term nating his enpl oynent
because of his association with her. The district court granted
Sinopac’s Motion for Summary Judgnent. After Peng’ s attorneys
withdrew fromthe case, Peng, proceeding pro se, filed a Mdtion
for New Trial and a Motion to Vacate and Set Aside Judgnent. The
district court denied both notions. Peng, continuing pro se,
appeal s the judgnent of the district court.

B. Statement of Facts

Except as noted, the follow ng facts are drawn from Peng’s

affidavit, filed in response to Sinopac’s notion for summary

judgnent, and from excerpts of his deposition testinony, offered

142 U.S.C. § 2000e-2000e-17, 42 U.S.C. § 1981.

2Peng’s attorney informed the district court in a pretria
conference that there were no state | aw cl ai ns.
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by Sinopac in support of its notion for summary judgnent. Peng
is acitizen of the People’s Republic of China with a degree in
el ectrical engineering. Peng was hired to work for the Chinese
affiliate of Sinopac, a corporation owned by Frank Lin, as
manager of Quality Control in March 1990. From January 1 through
May 15, 1991, Peng was enpl oyed by the Mexican affiliate of

Si nopac in Reynosa, Mexico as Chief Engineer and Quality Control
Consul t ant .

Bet ween May 15, 1991, and August 1, 1991, Peng worked at
Sinopac’s C eveland, Texas plant on a B-1 visitor visa. On
August 1, 1991, Peng obtained an H1-B visa to work as Chi ef
Engi neer at the Sinopac plant in Cleveland. Since he lived in a
conpany trailer on Sinopac prem ses, Sinopac asked himto check
the plant at night when the alarmwent off.

According to Patty Smth’'s deposition testinony, which
Si nopac included in support of its notion for summary judgnent,
Patty Smth was an enpl oyee of Sinopac from Septenber 1991 unti
Septenber 1992. Peng and Smith started dating sonetine around
the end of 1991 or early 1992. Smith obtained a divorce from her
husband of nine nonths at the end of February 1992. Shortly
after Smth and Peng started dating, Smth and her three snall
children noved into the conpany trailer with Peng. During the
time they lived together, Peng and Smth considered thenselves to
be common-| aw husband and wi fe, but they never told anyone at the
managenent |evel or in the personnel departnent of Sinopac that
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they were marri ed.

Peng and Frank Lin had several conmunications regarding
Peng’ s association with Smth. Fromthese conmuni cations, Peng
received the distinct inpression that Lin thought it would be in
Peng’ s best interest not to associate with or marry Smth, and
that Lin was angry with Peng for not conplying with Lin’s w shes
by di sassociating hinmself from Smth.

On Cctober 29, 1992, Peng received a fax fromLin in which
Lin ordered himto transfer to China for a few nonths to help the
Si nopac factory there. On Cctober 30, Peng gave the required
notice to take two weeks of vacation starting on Novenber 9. The
record contains a fax fromLin to Peng in which Lin instructs
Peng to take his vacation from Novenber 2 to Novenber 13 and then
return immediately to China “due the factory in China need your
help to set up |1 SO 9000 QC System for BABT inspection.” Lin
concl uded by saying, “Pl confirmby signing back this fax to ne
to have this arrangenent in force.” Peng received the fax but
did not confirmit, as requested by Lin. Instead, Peng went to
McAl | en, Texas during his vacation to | ook for a new job. Peng
accepted an offer from M chael London, a part owner of the
Si nopac-affiliated Mexican factory.

On Novenber 10, Lin sent a fax to Peng, with a copy to Wng,
instructing Wang to arrange an airline ticket for Peng to return
to China on Novenber 14 as scheduled. On Novenber 13, WAng
i nqui red about Peng’s schedul e so that he could nmake the flight
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reservation and infornmed Peng that “[a]s of Modinday, Novenber 16,
1992, your position wll be to wrk at the China factory. Before
you | eave here you can still conme to the Ceveland factory to
pi ck up your personal bel ongings.”

On Novenber 15, Peng returned to work at the d evel and
factory. On Novenber 19, Peng was infornmed that he was no | onger

an enpl oyee of Sinopac.

1. DI SCUSSI ON
A. Standard of Review
We review a grant of summary judgnent de novo, applying the

sane criteria used by the district court. Norman v. Apache

Corp., 19 F.3d 1017, 1021 (5th Gr. 1994). First, we consult the
applicable law to ascertain the material factual issues. King v.
Chide, 974 F.2d 653, 655-56 (5th Cr. 1992). W then review the
evi dence bearing on those issues, viewng the facts and
inferences to be drawn therefromin the |ight nost favorable to

the nonnoving party. Lenelle v. Universal Mg. Corp., 18 F. 3d

1268, 1272 (5th Gr. 1994). Summary judgnent is proper “if the
pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that

the noving party is entitled to judgnent as a matter of |aw

FED. R Cv. P. 56(c).



In an enpl oynent discrimnation case, the court nust engage
in a burden shifting analysis. Under the Suprenme Court’s

McDonnel | Dougl as franework, the plaintiff nmust first establish a

prima facie case by a preponderance of the evidence. MDonnel

Douglas Corp. v. Geen, 411 U S. 792, 802 (1973); Rhodes V.

Qui berson Q1 Tools, 75 F.3d 989, 992 (5th Cr. 1996)(en banc).
The prima facie case raises an inference of discrimnation.
Rhodes, 75 F.3d at 992. The burden of production then shifts to
the defendant to provide a legitimte nondiscrimnatory reason
for its enploynent action. 1d. at 992-93. |If the defendant
nmeets its burden, the plaintiff has the opportunity to show that
the rationale offered by the defendant was a nere pretext. |[|d.
at 993. A plaintiff can avoid summary judgnent “if the evidence
taken as a whole (1) creates a fact issue as to whether each of
the enpl oyer’s stated reasons was what actually notivated the
enpl oyer and (2) creates a reasonable inference that [nationa
origin] was a determnative factor in the actions of which
plaintiff conplains.” Rhodes, 75 F.3d at 994.
B. Anal ysis

Title VII provides in part:

It shall be an unl awful enploynent practice for an enpl oyer-

(1) to fail or refuse to hire or to discharge any

i ndi vidual, or otherw se to discrimnate agai nst any

i ndividual with respect to his conpensation, terns,

conditions, or privileges of enploynent, because of such
i ndividual’s race, color, religion, sex, or national origin



42 U.S.C. § 2000e-2. Peng clains that Sinopac discrimnated
agai nst himon the basis of national origin on the follow ng
grounds: 1) his salary was not conparable to the sal aries of
Ameri can enpl oyees in equivalent, or even subordinate, positions;
2) he was refused vacation benefits that were not refused to
ot her enpl oyees; 3) he was transferred to China because he
requested a vacation and because he was associating with an
Ameri can woman; 4) throughout his enpl oynent he was harassed,
intimdated, and threatened with [ayoff or transfer if he did not
cease associating wth an American wonman; and finally 5) he was
wrongful Iy di scharged because of his association with an Anmerican
wonan.
1. Terns and Conditions of Enploynent
In his brief on appeal, Peng objects to the docunents
i ntroduced by Sinopac in support of its notion for summary
judgnent. Peng asserts that certain docunents prepared by
enpl oyees of Sinopac concerning his job-related m sconduct were
not busi ness records adm ssi bl e under Federal Rule of Evidence
803(6) because they were not made in the regular course of
busi ness but were prepared in anticipation of litigation. He
al so argues that the docunents were not properly authenticated.
Al t hough Peng rai ses these objections now, he failed to
object to the evidence in his response to the notion for sunmary

judgnent. Peng did not point out with specificity what portions



of the record should be deened i nadm ssible. He neither pointed
out the grounds upon which any of the docunents were inadm ssible
nor cited any legal foundation for their inadmssibility. W
decline to review argunents that Peng failed to raise in response

to Sinopac’s notion for sunmary judgnment. Wllians v. Tine

VWarner QOperation, Inc., 98 F.3d 179, 183 (5th Gr. 1996).

Peng al so argues on appeal that the district court erred in
concl udi ng that Peng had not raised a fact issue on whether he
was paid equivalently to white Anerican enpl oyees. Peng states
that the only evidence Sinopac offered was Peng’s payroll record
in 1992 and a sunmary of its sal aried enpl oyees’ personal
information and rates of pay in 1992. Initially, the summary was
contained in the brief in support of the notion for summary
judgnent. Later, Sinopac filed an affidavit of Flora Lin, the
vi ce president of Sinopac and current custodian of the records,
attesting to the accuracy of the summary. Peng argues on appeal
that the sunmary shoul d not have been admtted into evidence
because it was inadm ssible under Federal Rule of Evidence 1006.
He did not raise this argunent in the court bel ow

I ronically, although Peng insists that Sinopac’s evidence
shoul d not have been admtted, Peng presented no evidence of the
sal aries of other enployees to nmake his claimand chose to rely
on the informati on presented by Sinopac. Based on this evidence,
Peng argues in his brief on appeal that his average pay was
substantially less than that of the Foreign Trade Zone Manager,
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t he Personnel Manager, and the security officer. Peng has
produced no statistics that conpare the average salary of various
enpl oyees over a period of tine.

Si nopac’ s evidence, upon which Peng relies, shows only the
bi -weekly salary of various enployees in 1992. Fromthis
evidence, it is clear that after Peng was pronoted to Assi stant
Pl ant Manager he was paid nore than the Personnel Manager and the
security officer. It is also clear that after the Foreign Trade
Zone Manager received a raise from $830 per pay period to $1,100
per pay period at sonme point during 1992, the Foreign Trade Zone
Manager was paid nore Peng, who was paid $875 per pay period from
May through QOctober 1992. This single statistic al one, however,
is not enough to create a genuine issue of material fact.

During the tinme that Peng worked at Sinopac, he received at
| east six raises, the latest of which increased his salary by
$205 per pay period. At the tinme his enployment was term nated,
Peng received nore noney than all of the white Anerican salaried
enpl oyees except for the Executive Vice President, the Controller
i n Houston, and the Foreign Trade Zone Manager. The fact that
Peng received a |lower salary than three senior white Anerican
enpl oyees does not create a genuine issue of material fact as to
whet her Peng was di scrim nated agai nst on the basis of national
originin light of the evidence that he was paid nore than every
other white Anerican sal aried enpl oyee at Si nopac.

Peng clains that he did not receive the sane vacation
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benefits as the white Anerican enpl oyees. Peng introduced no
evidence that he ever attenpted to take a vacation until Novenber
1992. At that time, he requested a vacation, and it was approved
i medi ately. Although Peng was never paid for his vacation tine,
Peng admts in his affidavit that he was told he would be paid
for his vacation as soon as he arrived in China. Peng never
reported to work in China.

2. Transfer and Term nation

Assum ng, arguendo, that Peng established a prima facie case
that Sinopac’s attenpt to transfer himand eventual term nation
of his enploynent discrimnated against himon the basis of
national origin, the burden then shifts to Sinopac to articul ate
a legitimte nondiscrimnatory reason for its adverse enpl oynent
actions. Rhodes, 75 F.3d at 992-93. In affidavits and
deposition testinony in support of its notion for summary
j udgnent, Sinopac provided two nondi scrimnatory reasons for its
decision to transfer Peng back to China and two nondi scrim natory
reasons for its ultimate decision to term nate Peng’'s enpl oynent.

First, Frank Lin explained in his deposition that the
factory in China was rushing to prepare for an inspection by the
British Approval Board of Tel ecommunications. As Peng was the
former Quality Control Manager of that factory, Lin maintained
that he wanted to transfer Peng back to China for several nonths

to assist in the preparation for the inspection.
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Second, as Flora Lin explained in her affidavit, the
transfer made sense fromthe perspective of enpl oyee
conpatibility. She said the decision to send Peng to China was
not finalized until conplaints were received from Pl ant Manager
Wang and the Executive Director regardi ng Peng’ s behavi or and
requesting his renoval fromthe plant. In his deposition, Peng
admtted getting into nunerous argunents and fights with both
Carolyn Slater, the Personnel Director, and Steve WAng.

Third, in her affidavit, Flora Lin states that “Peng’s
enpl oynent was not termnated until he failed to return to China
for assignnent as requested.” According to an excerpt fromthe
Si nopac Enpl oyee Policy, which was offered in support of
Sinopac’s notion for summary judgnent, an enpl oyee nmay be
termnated if he fails to report to work for three consecutive
days. The excerpt was attached to an affidavit of Jack Patterson,
the Contoller for Sinopac, who attested to its accuracy.

Fourth, Sinopac had a nondi scrimnatory reason to object to
Peng’s relationship with Smth. In her affidavit, Flora Lin
states that “Peng was not told that he could not associate with
Patti Smth. However, he was told that only approved Conpany
managers could live in the Conpany’s trailer.” Thus, Peng
vi ol ated conpany rules by inviting Smth to live wwth himin a
conpany-owned trailer on the conpany premn ses.

In articulating these reasons for its enpl oynent deci sions,

Sinopac net its burden of production. St. Mary’'s Honor Ctr. V.
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Hi cks, 509 U S. 502, 509 (1993)(“By producing evidence (whether
ultimately persuasive or not) of nondiscrimnatory reasons,
petitioners sustained their burden of production.”). Under the
burden-shifting anal ysis, we now exam ne whet her Peng has
successfully denonstrated that Sinopac’s articul ated reasons for
its enploynent decisions were nerely a pretext for

di scrimnation. Rhodes, 75 F.3d at 993.

In attenpting to show that Sinopac’s proffered reasons are a
pretext used to disguise its discrimnatory notive, Peng points
to the communi cati ons between hinself and Lin regarding his
association with Smth. dCearly, Lin did not think it was a good
idea for Peng to be involved with Smth. Wile Lin s continued
i nvol venent in Peng’s personal |ife nmay have been i nappropriate,
evi dence of that involvenent does not negate the fact that
Si nopac has offered several nondiscrimnatory reasons for its
enpl oynent acti ons.

Peng conpl ai ns extensively about the treatnent he received
as an enpl oyee of Sinopac, but he produces nothing to refute
Sinopac’s reasons for its enploynent actions. He does not adduce
any evidence to suggest that he was not needed i mediately in
China to help the factory there prepare for inspection. Al though
he objects to reports detailing his confrontational and hostile
behavi or prepared by Sl ater, Wang, and the security officer in
Decenber 1992, Peng admts in his deposition that he got in
numerous argunents and fights with all three people.
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Furthernore, Peng nakes no attenpt to chall enge Sinopac’s claim
that he viol ated enpl oyee policies and that such violations can
result in termnation. Peng adduces no evidence of any white
Aneri cans who behaved in a simlar manner and were treated
differently. Peng’ s unsupported assertion that he was

di scrim nated agai nst on the basis of national origin and his
testi nony based on conjecture alone are insufficient to raise a

fact issue to defeat sunmary judgnent. Lechuga v. Southern

Pacific Transp. Co., 949 F.2d 790, 798 (5th G r. 1992).

I11. CONCLUSI ON
For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED
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