IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-20529

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellant,
V.
BERNARD ANTHONY DALE,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(95- CR-303)

July 21, 1997
Before KING DAVIS, and DeMOSS, Circuit Judges.

PER CURI AM *

The governnent appeals fromthe district court’s order
suppressi ng evidence seized from Bernard Anthony Dal e at the
Dal | as-Fort Worth airport and fromDale’s Jeep during a traffic
stop. W vacate the district court’s order insofar as it deals
with that evidence and remand the case to the district court.

| . BACKGROUND

"Pursuant to 5TH CR. R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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A. Procedural History

Bernard Anthony Dal e was indicted for one count of
conspiracy and twenty-five counts of possession with intent to
distribute cocaine. Dale filed notions to suppress evidence
seized fromhis person at the Dallas-Fort Wrth A rport (“DFW),
evi dence seized fromhis Jeep, and evidence seized fromthree
other locations. The district court held a suppression hearing
on May 23, 1996. On June 10, 1996, the district court nmade a
prelimnary ruling on the notions to suppress fromthe bench.
Based on this prelimnary information, the governnment inforned
the district court that it would seek to appeal the suppression
order. The governnent noved to stay the trial pending the appeal
of the suppression order, but the district court denied the
nmotion. By the sanme order, the district court granted all of
Dale’s notions to suppress. On the sanme day, this court stayed
the trial schedul e pending the outcone of the appeal.

On June 17, 1996, the district court entered a nore detailed
order granting the notions to suppress. The district court
suppressed the evidence seized fromDale at DFWand t he evi dence
seized fromDale's Jeep, as well as evidence seized at the three
ot her locations at issue. The governnent filed a notice of
appeal pursuant to 18 U . S.C. 8§ 3731 and 28 U S.C. § 1291.
Because the governnent only briefed issues relating to evidence

seized from Dal e at DFW and evi dence seized fromDale s Jeep, we



do not address the suppression of evidence seized fromthe three
other locations in this appeal.
B. Statement of Facts

1. The Airport Stop at DFW

At the suppression hearing, Oficer Gerald Beall testified
that he had received a tel ephone call from Special Agent Bryan
Chanbers of the Drug Enforcenent Adm nistration (“DEA’) in
Menphi s, Tennessee. According to Beall, Chanbers informed him
that two bl ack mal es who were acting extrenely nervous had used
cash to purchase one-way tickets from Menphis to Houston, with a
change in Dallas. Acconpanied by two fellow officers, Beall, a
task force officer assigned to DFW net the arriving flight.

Beal | testified that he saw two nen who fit Special Agent
Chanbers’ description anong the passengers depl aning. They
appeared to be very nervous and scanned the crowd as they wal ked,
checking behind themas well, as if to nmake sure they were not
being followed. Beall approached the nen, identified hinself,
and asked if he could see their airplane tickets. Both nen had
cash one-way tickets. Beall then asked for identification so he
could check it against the tickets. The nanes on both tickets
mat ched the driver’s |licenses produced by Dale and his traveling
conpani on, Leon MG ew.

When Beal | questioned Dal e about the purpose of his trip,

Dal e said that they had gone to Knoxville to | ook for a beauty



shop to purchase. Dale also told the officers that he had net a
friend named Vanessa who drove them back to Menphis. According
to Beall, Dale was unable to give himVanessa s | ast nane,

t el ephone nunber, or address. Dale was al so unable to provide
nanmes, addresses, and phone nunbers of other people to whom he
had tal ked. Beall concluded that Dale’ s travel was not

| egiti mate because he was evasive in his answers and he shifted
hi s wei ght back and forth fromone foot to the other.

O ficer Beall then asked Dale if he was carrying anything
unusual, such as illegal narcotics, |arge suns of nobney, or any
type of contraband. After receiving a negative response, Beal
asked perm ssion to search Dale’s carry-on bag, and Dal e
consented. Beall discovered nothing incrimnating. At that
time, Beall noticed a flat bulge in Dale’'s | eft pocket and asked
what it was. Dale told Beall that he was carrying a little noney
and produced it for Beall’'s inspection. Beall noticed that the
money was fol ded and hel d together by a rubber band and concl uded
that this manner of carrying noney was suspici ous because drug
deal ers often carry their noney in this way.

Beal | asked Dale if he was carrying any other noney, and
Dal e said that he was carrying approxi mtely $35,000. Upon
request, Dale produced the noney fromhis hip pocket. Wen Beal
i nqui red about the source of the noney, Dale told himit was
proceeds from his beauty shop. When Beall attenpted to ask about
t he shop, however, Dale changed his answer and said he had won
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the noney ganbling on a football gane. Beall concluded that
these stories were inconsistent and deci ded to have the noney
tested by a “drug dog.” At that point, Beall told Dale that he
was not under arrest and that he was free to | eave but that Beal
wanted to take the noney to the task force office to determ ne
its origin and its intended use. Beall gave Dale the option of
acconpanying himto the task force office or proceeding to
Houst on, where he woul d be notified of the results. Dale chose
to acconpany Beall to the drug task force office. As they drove
to the office, Dale told Beall that he had borrowed the noney
from Nati onsBank and froma federal credit union in Gal veston
After the noney was placed in a | ocker, a “drug dog” was brought
into sniff for the presence of drugs on the noney. The dog
alerted on the | ocker that contained the noney. At that point,
Beal | gave Dale a receipt for the noney and returned himto the
term nal

2. The Search of Dale’s Jeep

Gal veston county narcotics officer Hugh Hawkins testified
that he participated in the investigation of Dale by conducting
surveillance at Dale’s house in Texas City. On Septenber 18,
1995, police officers at the house noticed that Dale was | oadi ng
boxes and trash bags into his Jeep. Hawkins was famliar with
Dal e and the possibility that he was engaged in drug trafficking

and had been told by a confidential informant that Dale



transported drugs in U Haul boxes after renting U Haul vehicles.
The officers began pursuing Dal e when he drove away from his
house, and Dale ran a red light, in an attenpt either to el ude
the officers or to ascertain if he was being followed. Dale was
then stopped for the traffic violation. Wen Hawki ns asked Dal e
where he was going, Dale said that his attorney had advi sed him
not to talk to or cooperate in any way with | aw enforcenent.
Hawki ns then asked Dale if the officers could search the vehicle
for narcotics, and Dale repeated the advice of his attorney.!?
Hawki ns arrested Dale for the traffic violation and called a
canine unit to have a dog sniff the Jeep for the presence of
narcotics. The dog allegedly alerted by “sitting down.” After
this “sitting” alert, the officers had the Jeep towed to the
police station to inventory the contents. At the station, the
of ficers brought in a second canine unit, and the dog all egedly
alerted to the tires and the back |eft corner panel of the
vehicle. The officers obtained a search warrant that authorized
themto search the Jeep for any violation of the Texas Health and
Safety Code Section 481, the Texas Controll ed Substances Act.
The tires were then renoved and defl ated, but nothing was found
in them The officers seized fabric softener sheets, sandw ch-

si ze zi pl ock bags, personal papers, phone bills, and photographs

Dale later told the officers that he had been on his way to
the dunp to discard the boxes and bags. O ficer Hawki ns conceded
at the hearing that Dale was heading in the direction of the dunp
at the tine he was stopped.



fromthe Jeep. Hawkins testified that a confidential infornmant
had i nfornmed himthat Dale used fabric softener sheets to mask
the scent of drugs. Hawkins also testified that drug deal ers
comonl y use ziplock bags to package smaller quantities of drugs
and that the papers, phone bills, and photographs were rel evant

evi dence because they connected ot her nenbers of the conspiracy.

1. DI SCUSSI ON
In an appeal fromthe district court’s ruling on a notion to
suppress, we review factual findings in support of the ruling
under the clearly erroneous standard and | egal concl usions de

novo. United States v. Seals, 987 F.2d 1102, 1106 (5th Gr.),

cert. denied, 510 U. S. 853 (1993). W view the evidence in the

I'ight nost favorable to the party who prevailed in the district

court. United States v. Cardenas, 9 F.3d 1139, 1147 (5th Cr.

1993), cert. denied, 511 U S. 1134 (1994).

In United States v. Berry, 670 F.2d 583 (5th Cr. 1982),

this court discussed the Fourth Anmendment ram fications of three

| evel s of contact between police officers and citizens -- nere
comruni cations, brief seizures, and full-scale arrests. 1d. at
591. If the contact rises only to the level of “nere

comuni cation” involving neither coercion nor detention, the

Fourth Amendnent is not inplicated. 1d.; United States v.

Bradl ey, 923 F.2d 362, 364 (5th G r. 1991). A brief seizure nust
be supported by reasonabl e suspicion, and a full-scale arrest
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must be supported by probable cause. Berry, 670 F.2d at 591.

The dividing Iine between a nere conmuni cation and a seizure is
whet her “in view of all the circunstances surroundi ng the

i nci dent, a reasonable person would have believed that he was not

free to leave.” |d. (citing United States v. Mendenhall, 446

U S. 544, 554 (1980)).

A. The Airport Stop at DFW

I n suppressing the evidence seized at DFW the district
court stated that the interaction between Beall and Dal e was nore
than a “nere communication.” The court noted that the conduct
observed by Chanbers and Beall is conduct that ordinary, |aw
abi di ng persons engage in. The court also observed that “the
entire currency systemis tainted with noney that has been used
inthe illegal drug business.”? To invalidate the search, the
court focused on the fact that no contraband was di scovered. The
court stated that “[a]t the tinme the currency was sei zed, there
were no articulable facts upon which officer Beall could rely
show ng probabl e cause that the currency were the proceeds of

illegal activity.” Instead, the court found that Beall’s

2At a later point, the district court stated: “The drug-
sniffing dog did not confirmthe source of the currency, just the
route that it had taken to get into the hands of the defendant. If
this is the way of the |law, drug-sniffing dogs should be taken to
the banks in the United States of Anerica to determne if probable
cause exists to arrest the bank tellers.”

8



suspi ci ons were based on “his personal biases and prejudices.”
The court concluded that Beall’ s suspicions never rose to the
| evel of articulable facts, and thus “[t] he seizure of the
currency was unlawful when it occurred because there is no
evidence that its source was drug related and the testinony of
the drug dog is not adm ssible.”

On appeal, the governnent argues that Beall properly
obt ai ned the evidence at DFW The governnent contends that the
initial encounter was a mere conmunication, that Beall had a
reasonabl e suspicion that the noney was the proceeds of illegal
drug activity, justifying taking the noney to have it tested, and
that once the dog alerted on the cash in the |ocker, Beall had
probabl e cause to believe that the noney was the proceeds of
illegal drug activity, and thus was justified in seizing the
noney.

Dal e argues that the officers detained himwhen they pulled
hi m aside to question him and that the detention was not
supported by reasonabl e suspicion. Furthernore, the officers’
seizure of Dale’ s noney so they could test it constituted a
custodial arrest requiring probable cause, which the officers
| acked at that tine.

Even when they have no basis for suspecting a particul ar
i ndi vidual, |aw enforcenent officers do not violate the Fourth
Amendnent by stopping a person at an airport or bus station,
asking to see that person’s ticket and identification, and
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requesting consent to search his luggage, as long as they do not

give the inpression that conpliance is required. United States

v. Cooper, 43 F.3d 140, 145 (5th Gr. 1995); United States V.

Gal berth, 846 F.2d 983, 989-90 (5th Gr.), cert. denied, 488 U S.

865 (1988). In Galberth, this court held that an encounter at an
airport between an officer and the defendant did not constitute a
sei zure where the questions were asked in a public part of the
airport, the officer did not resort to trickery or coercion, the
def endant was not led to believe that she could not |eave if she
w shed, and the encounter was |limted in scope. &alberth, 846
F.2d at 989-90. Likewise, in this case, Beall questioned Dale in
a public part of the airport and did not denonstrate any coercion
by his words or conduct. Dale voluntarily agreed to | et Beal
search his carry-on bag and voluntarily agreed to show Beall the
money he was carrying. Up until the tinme that Beall told Dale he
wanted to take the noney to the task force office, there was no
reason for Dale to feel that he was not free to |l eave if he
w shed. The district court clearly erred in finding that the
initial contact between Dale and Beall was nore than a “nere
communi cation.”

Beal|’s decision to take the noney to be tested constituted
a brief detention requiring reasonabl e suspicion. That suspicion
must be based on “specific and articul able facts which, taken
together with rational inferences fromthose facts, would warrant
a person of reasonable caution in the belief that the intrusion
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was appropriate.” United States v. Butler, 988 F.2d 537, 541

(5th Gr.), cert. denied, 510 U S. 956 (1993). The district

court’s determnation as to whether the officer had sufficient
facts to satisfy the reasonabl e suspicion requirenent is revi ewed

de novo. Onelas v. United States, 116 S. C. 1657, 1663 (1996).

Al t hough reasonabl e suspi ci on nust be based on the “specific
and articul able facts” of the individual situation with which the
officers are confronted, Fifth Crcuit precedent illustrates sone
of the factors this court has taken into consideration to find
that officers had reasonabl e suspicion to detain sonmeone. In
Berry, this court held that there was reasonabl e suspici on when
(1) the defendant arrived froma drug source city, (2) the
def endant seened to be nervous, (3) he travel ed under an ali as,
(4) he tried to |l eave the airport by neans of public
transportation, and (5) he attenpted to hide the fact that he was

traveling wth another person. |d. at 603. In United States V.

Gonzales, 842 F.2d 748 (5th Cr. 1988), reasonabl e suspicion was
found where (1) the defendant arrived froma source city, (2) the
def endant appeared to be nervous and watchful, (3) the defendant
carried only a small carry-on bag, (4) the defendant dressed
“loudly”, (5) the defendant |acked identification, and (6) the
defendant tried to deceive the officers as to the |length of her
stay in Dallas. [|d. at 753.

The facts available to Beall when he decided to detain the
money are as follows: (1) Dale and McG ew had purchased one-way
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tickets from Menphis to Houston with cash, (2) Houston is a
source city for drugs, (3) the nen appeared extrenely nervous,
(4) Dale was unable to tell Beall the nanes, addresses, or phone
nunbers of people he had net with in Knoxville, (4) Dale was
unable to tell Beall the | ast nane, address, or phone nunber of
his friend Vanessa in Menphis, (5) Dale was carrying $35,000 in
cash secured by rubber bands, (6) Dale lied to Beall when asked
if he was carrying | arge anmounts of noney, and (7) Dal e gave
conflicting explanations for the source of the noney.

In this case, Beall possessed sufficient articul able facts
to constitute reasonable suspicion. Wile it may be that any one
of the facts was not by itself proof of illegal conduct, taken

toget her they anmount to reasonable suspicion. See United States

v. Sokolow, 490 U. S. 1, 9 (1989).

Once the dog alerted on the | ocker that contained the noney,
Dal e was given a receipt for the noney and returned to the
termnal. Beall needed probable cause to believe that the noney
was the proceeds of illegal drug activity to seize Dal e’ s noney.

United States v. Place, 462 U S. 696, 708-09 (1983). “[P]robable

cause requires only a probability or substantial chance of
crimnal activity, not an actual show ng of such activity.”

United States v. Mendez, 27 F.3d 126, 129 (5th Gr. 1994). A

probabl e cause determ nation is reviewed de novo. 1d. at 130.
I n Mendez, the defendant was observed in the airport in
Houston, a drug source city, preparing to fly to New York, a drug
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demand city. |d at 127. He checked a |large |ocked suitcase and
proceeded to the gate. 1d. at 128. Police officers |earned from
the ticket agent that Mendez had purchased a one-way ticket that
day to fly the follow ng day but was attenpting to fly out a day
early. A canine unit went to the baggage handling area, where
the dog alerted on Mendez’s bag. Oficers then boarded the plane
to talk to Mendez. He showed them his ticket but clained he did
not have any identification. Mendez denied know edge of any
reason why a narcotics dog would alert on his suitcase. At that
point, the officers escorted Mendez off the airplane to identify
his suitcase. Mendez was placed under arrest after fourteen
bundl es of cocai ne were di scovered in the suitcase. 1d.

At trial, the district court found that Mendez was pl aced
under custodial arrest w thout probable cause when he was
escorted fromthe plane. |[d. at 129. The district court noted
that, with the exception of the dog alert, the factors consi dered
by the officers were as consistent with innocent activity as
illegal activity. |d.

Reversi ng the suppression order, this court stated that
“i nnocent behavior frequently will provide the basis for a
show ng of probable cause.” [d. at 129 (internal citation
omtted). The court concluded that “the district court erred by
failing to realize that the factors the court consi dered innocent
or margi nal had a greater significance after the dog alerted on
Mendez’ suitcase.” 1d.
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Li kewi se, the conbination of the dog alert and the factors
previously noted in the analysis of the reasonabl e suspicion
requi renent gave Beal |l probable cause to seize Dale’s noney. The
district court erred by failing to realize that the factors it
viewed as indicative of |law abiding activity took on a greater
significance after the dog alerted on the locker. See id. The
district court incorrectly suppressed the evidence fromthe DFW
ai rport stop.

B. The Search of Dale’s Jeep

The district court held that the search warrant obtained
when the Jeep was i npounded was fatally defective because it was
too broad, thus permtting “the whol esal e seizure of itens that
generally are not evidence of crimnal activity.”® The search
warrant authorized a search for “property described in said
affidavit, to wit: any violation of the Texas Health and Safety
Code Section 481.” The supporting affidavit stated that the Jeep
was suspected of containing “a controlled substance in violation
of the Texas Health and Safety Code, Chapter 481.” The affidavit
detailed Dale's involvenent in drug activity and the fact that

two drug dogs had alerted to various parts of the vehicle.

3ln an unusual analysis, the district court also found that
the officers could not have had probabl e cause to search for drugs
because no drugs were ultimately found in the Jeep. On the
contrary, the officers had probable cause to believe that a
control |l ed substance was in the Jeep as soon as the first dog
alerted to the Jeep. United States v. Dovali-Avila, 895 F.2d 206,
207 (5th Cr. 1990).
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Finally, the affidavit stated that the officer believed that

“said 1992 Jeep illegally contains a controlled substance.”
The test for determ ning whether a search warrant is

overbroad is whether the | anguage will permt the executing

officer to reasonably know what itens to seize. United States v.

Layne, 43 F.3d 127, 132 (5th G r. 1994). The |anguage of the
affidavit can be considered along with the warrant in determ ning
whet her the warrant is too broad, if the warrant expressly refers
to the affidavit. Layne, 43 F.3d at 132. 1In this case, the
warrant referred to the affidavit and incorporated it by
reference. Thus, the search warrant was sufficiently particular
to permt the officers to search for and seize a controlled
substance in the vehicle. The district court erred when it
determ ned that the warrant was too broad.

As it turns out, the officers did not find a controlled
subst ance when they searched the Jeep. Instead, the officers
found and seized as evidence fabric softener sheets, snal
pl astic bags, letters, phone bills, and photographs.

The plain view doctrine allows the use of evidence “when an
officer lawfully in location by virtue of a warrant or sone
exception to the warrant requirenent seizes an item having an
incrimnating character that is ‘inmediately apparent.’”” United

States v. Hill, 19 F.3d 984, 989 (5th Gr. 1994)(internal

citation omtted). The officer need not know that the item

di scovered is evidence of a crinme as long as there is “a
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practical, nontechnical probability that incrimnating evidence
is involved.” 1d. The determ nation that the evidence wll
assist in proving that a crinme has been commtted “nust be viewed
inthe light of the observations, know edge, and training of the

| aw enforcenent officers.” United States v. Buchner, 7 F.3d

1149, 1154 (5th Gr. 1993).

A confidential informant had told Hawkins that Dal e used
fabric softener sheets to nask the scent of drugs. Hawkins also
knew t hat drug deal ers conmonly use zi pl ock bags to package
smal | er quantities of drugs. The other evidence seized was
rel evant because it connected ot her nenbers of the conspiracy.
All of the evidence seized was properly seized under the plain
vi ew doctrine as evidence hel pful in establishing Dale’s
involvenent in illicit drug activity. Thus, the district court
erred in suppressing the evidence fromthe search of the Jeep.

[11. CONCLUSI ON

For the foregoing reasons, we VACATE the district court’s
order insofar as it suppressed the evidence seized from Dal e at
DFW and seized from Dale’s Jeep and REMAND the case to the

district court.
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