IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-20522

JAMES M MCCRELESS,

Pl ai ntiff-Appellant,
V.
MOCRE BUSI NESS FORMS | NC,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- H 94- 3594)

March 26, 1997
Bef ore KING and PARKER, Circuit Judges, and ROSENTHAL, " District
Judge.
PER CURI AM **
Janes M McCrel ess appeals the | ower court’s grant of
summary judgnent against himin his age discrimnation suit

agai nst Moore Business Forns, Inc. Finding no error, we affirm

. BACKGROUND

District Judge of the Southern District of Texas, sitting
by desi gnati on.

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



In the light nost favorable to McCreless, the facts are as
fol |l ows.

In 1956, the plaintiff James M MOCrel ess began working for
Moor e Busi ness Forns, Inc. (“Mwore”) as a clerk at the Denton
plant. MCreless was eventually pronoted to a supervisory
position in 1979, in which he remained until the plant closed in
1987. MCreless then transferred to the Bryan plant and took the
job of group leader. Seniority at the Bryan plant was determ ned
by the length of service at the Bryan plant. Thus, as a
transferee, McCrel ess had | ess seniority than enpl oyees who were
al ready at the plant.

In March of 1988, when he was over age fifty, MCrel ess was
again pronoted to a supervisory position. At the tine of the
pronotion, there were five other supervisors at the plant,

i ncl udi ng Adol pho Rios, and all were over forty except Rios, who
turned forty wthin six nonths of McCrel ess’s pronotion.

McCrel ess worked in this position until October 12, 1993, when he
was transferred to an hourly position as part of an ongoi ng,
conpany-wi de reduction in force (“RIF’). MOCreless clains that
the plant manager told himthe reason for the denotion was that

Ri os, a younger supervisor with nore departnent experience, was
going to replace him

McCrel ess al so asserts that in Septenber of 1993,
approxi mately one nonth before the transfer, managenent personnel
encouraged himto take an early retirenent option. MCreless
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refused, claimng he did not want to retire and could not afford
it. MCreless asserts that nmanagenent personnel then began
pressuring and harassing hi mabout taking early retirenent,
culmnating in the “denption” in Cctober.

In June of 1994, McCreless filed an EEOC charge, all eging
that the transfer was because of his age.! About a nonth |ater,
Moor e i nformed plant enpl oyees that the Bryan plant woul d be
closing. MCreless, and everyone el se at the Bryan plant, was
eventually laid off.

In Cctober of 1994, McCreless filed this suit under the Age
Discrimnation in Enploynent Act (ADEA), 29 U. S.C. 88 621-634,
alleging that the transfer was because of his age.? Moore noved
for summary judgnent, and the |ower court granted the notion.
McCreless tinely appealed. MCreless clains on appeal that the
grant of summary judgnent was i nproper because he did not have
adequat e opportunity for discovery and that there are genui ne

i ssues of material fact that preclude summary judgnent.

! MCreless also clainms that the transfer denied himthe
opportunity to interview for supervisory positions at other
pl ants because only “current supervisors” were eligible to
interview He clains that the transfer “gave Muore a pretextual
reason not to interview himfor subsequent avail abl e supervisory
positions.” However, this claimhinges on the transfer being
discrimnatory and thus wll be subsuned by the general
di scussi on.

2 MCreless also asserted a retaliation claim but he does
not brief the retaliation issue on appeal. W need not consider
i ssues or argunents not raised in the appellant's brief. Pan E
Expl oration Co. v. Hufo GQls, 855 F.2d 1106, 1124 (5th G
1988) .



1. STANDARD OF REVI EW

We review the granting of summary judgnent de novo, applying
the sane criteria used by the lower court in the first instance.
Texas Medical Ass’n v. Aetna Life Ins. Co., 80 F.3d 153, 156 (5th
Cr. 1996). Summary judgnent is proper "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law" Feb. R CQv. P.
56(c). In reviewing a sunmary judgnent, we resolve all actual
factual controversies in favor of the nonnoving party. Little v.
Liquid Air Corp., 37 F.3d 1069, 1075 (5th Cr. 1994). However,
“conclusory allegations, speculation, and unsubstanti ated
assertions are inadequate to satisfy the nonnovant’s burden.”
Dougl ass v. United Servs. Auto. Ass’'n, 79 F.3d 1415, 1429 (5th
Cir. 1996) (en banc). Furthernore, “[a] nere scintilla of
evidence is insufficient to present a question for the jury.”
Boei ng Co. v. Shipman, 411 F.2d 365, 374 (5th Gr. 1969) (en
banc) .

[11. THE TIM NG OF THE GRANT OF SUMVARY JUDGVENT
McCrel ess conplains that the | ower court granted sunmary

j udgrment before he had adequate opportunity for discovery.?

3 NMoore argues that MCrel ess has “waived” this argunent
because he did not nmention it in the introduction of his brief in
the statenent of the issues. However, MCrel ess asserts the
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McCreless filed this suit in October of 1994. Nearly one year
| ater, on Septenber 29, 1995, Moore filed a notion for summary
judgnent. During the intervening year, the parties submtted a
joint discovery statenent (which they nodified several tines,
i ncluding an extension of the final discovery deadline) and nade
their initial disclosures, More designated its experts,
McCrel ess noticed several depositions by witten questions, and
Moor e deposed McCreless. On the sane day Moore filed its sunmary
judgnment notion, MCreless sent his first set of interrogatories
and request for production.

In response to Moore’'s notion for summary judgnent,
McCrel ess requested an extra week to respond, and the | ower court
granted that notion. MOCreless filed his response on Cctober 26,
1995, and he argued that he had not conducted adequate discovery
and that since the discovery deadline was several nonths away,
the court should not yet rule on the notion. A few days |ater,
McCrel ess noticed the oral deposition of Ken Baker, Myore’s human
resources director, but that deposition never occurred. On April
16, 1996, Moore filed a supplenental notion, urging the court to
rule on its previously filed summary judgnent notion. Between
the time of McCreless’s response to the earlier sunmary judgnment

nmoti on and Moore’s suppl enental notion, apparently no di scovery

argunent several other places in his brief. More cites no
authority for the proposition that to preserve an issue, the
i ssue must be argued in a particular portion of the brief.
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occurred. On April 29, 1996, MCrel ess responded to More’s
suppl enental notion, arguing that it had inadequate tinme for

di scovery and noting the discovery expected by the discovery
deadline. MCreless had schedul ed Baker’'s deposition for My 15,
1996, the discovery deadline, and was due to receive responses to
its second set of interrogatories and request for production the
sane day. The lower court granted summary judgnent on May 2,
1996, about two weeks before the discovery deadline.

McCrel ess conplains that the | ower court prematurely granted
summary judgnent because his further discovery requests “sought
relevant information concerning simlarly situated supervisors
and enpl oyees” and that ruling on the summary judgnent notion
before the discovery date “effectively den[ied] MCrel ess the
opportunity to establish certain evidentiary issues that were
crucial to his case.” However, MCreless did not use the proper
mechani sm for requesting nore di scovery before a summary judgnent
ruling. Rule 56(f) of the Federal Rules of G vil Procedures
provi des:

Should it appear fromthe affidavits of a party

opposing the notion [for summary judgnent] that the

party cannot for reasons stated present by affidavit

facts essential to justify the party’ s opposition, the

court may refuse the application for judgnent or may

order a continuance to permt affidavits to be obtained

or depositions to be taken or discovery to be had or

may make such other order as is just.

As the Suprene Court stated in Celotex Corp. v. Catrett, 477 U S

317, 326 (1986), “[a]ny potential problens with such premature



[ sunmary judgnent] notions can be adequately dealt with under
Rule 56(f).” See also Banco de Credito Industrial v. Tesoreria
Ceneral, 990 F.2d 827, 838 n.20 (5th Cr. 1993) (citing Cel otex
for the proposition that “Rule 56(f) is [the] appropriate
mechanismto deal with premature summary judgnent notion[s]”),
cert. denied, 510 U S. 1071 (1994). Oher circuits have held
t hat the nonnovant cannot conplain about the timng of granting
summary judgnent in relation to discovery except through the
procedure provided in Rule 56(f). See Keebler Co. v. Mirray
Bakery Prods., 866 F.2d 1386, 1389 (Fed. Cr. 1989) (“A party may
not sinply assert that discovery is necessary and thereby
overturn summary judgnent when it failed to conply with the
requi renment of Rule 56(f) to set out reasons for the need for
di scovery in an affidavit.”); TH -Hawaii, Inc. v. First Conmerce
Fin. Corp., 627 F.2d 991, 994 (9th G r. 1980) (“Wuere the
opposi ng party has not had sufficient tinme to conplete discovery
, application nmay be nmade under Rule 56(f) for a
continuance . . . . |If the opposing party fails to take advantage
of Rule 56(f), summary judgnent may be entered, if otherw se
appropriate.”). These authorities indicate that McCrel ess should
not be able to conplain about the timng of the grant of summary
j udgnent because he did not take advantage of the Rule 56(f)
procedure. W are not inclined to elevate form over substance,

but this case is a matter of substance. The case illustrates the



appropriateness of the Rule 56(f) affidavit requirenent because,
according to the court papers filed, MCrel ess never explained to
the lower court (or to this court, for that matter) specifically
what he hoped to find out fromfurther discovery and how this
expected evidence woul d defeat the notion for summary judgnent.
See Fisher v. Metropolitan Life Ins. Co., 895 F.2d 1073, 1078
(5th Gr. 1990) (“It is established law of the circuit that a
plaintiff’s entitlenent to discovery prior to aruling on a
summary judgnent notion may be cut off when . . . the record

i ndicates that further discovery will not |ikely produce facts
necessary to defeat the notion.”).

Even if McCreless were not required to use the Rule 56(f)
procedure, his argunent is without nerit because he has not nade
a specific showi ng of what further discovery would reveal. In
his brief, he states nerely that he expected “rel evant
informati on concerning simlarly situated supervisors and
enpl oyees” and that he wanted the opportunity “to establish
certain evidentiary issues that were crucial to his case.”

McCrel ess’s assertion that he would obtain “relevant” and
“crucial” information, w thout nore explanation, is essentially a
request for a fishing expedition, to which he is not entitled.
See Exxon Corp. v. Crosby-M ssissippi Resources, Ltd., 40 F.3d
1474, 1487 (5th Gr. 1995) (affirmng the district court’s denia

of an extension of discovery before granting sumrary judgnent



because the request “was nerely a request . . . to conduct a
fishing expedition”); Paul Kadair, Inc. v. Sony Corp. of Am, 694
F.2d 1017, 1032 (5th Cr. 1983) (concluding that the nonnovant
was not entitled “to go fishing with the hope of fortuitously
di scovering sone unknown and unsuspected evidence” in order to
delay ruling on a notion for sunmary judgnent). |In sum
McCrel ess did not place before the | ower court adequate
i nformati on showi ng specific reasons why he del ayed di scovery and
t hat evi dence he expected to obtain would defeat the notion for
summary judgnent. Thus, the lower court did not err in granting
summary judgnent before McCrel ess had an opportunity to conduct
further discovery.
V. THE MERITS OF THE GRANT OF SUMVARY JUDGVENT
A

The ADEA makes it unlawful for an enployer “to di scharge any
i ndi vidual or otherw se discrimnate against any individual with
respect to his conpensation, terns, conditions, or privileges of
enpl oynent, because of such individual’s age.” 29 U S. C
8§ 623(a)(1). One nethod of proof under the ADEA is the indirect
evi dence, burden-shifting approach. First, the plaintiff has the
burden to establish a prima facie case of age discrimnation.
Rhodes v. Cuiberson Ol Tools, 75 F.3d 989, 992 (5th Gr.
1996) (en banc). If the plaintiff presents sufficient evidence to

create a prima facie case, a presunption of age discrimnation



arises. 1d. The burden then shifts to the enployer to
articulate a legitimate, nondiscrimnatory reason for the
enpl oynent decision. I1d. at 992-93. |If the enployer neets this
burden, the presunption created by the plaintiff’s prima facie
case is dissolved and the burden shifts back to the plaintiff to
establish that the enployer’s proffered reason is nerely a
pretext for age discrimnation. 1d. at 993. To denonstrate this
pretext, the plaintiff nmust show both that the enployer’s
proffered reason was fal se and that age discrimnation was the
real reason for the enploynent action. Id. at 994. In the
context of a summary judgnent,

ajury issue wll be presented and a plaintiff can

avoid summary judgnent . . . if the evidence taken as a

whol e (1) creates a fact issue as to whether each of

the enpl oyer’s stated reasons was what actually

notivated the enployer and (2) creates a reasonabl e

i nference that age was a determnative factor in the

actions of which the plaintiff conplains. The

enpl oyer, of course, will be entitled to summary

judgnent if the evidence taken as a whol e woul d not

allow a jury to infer that the actual reason for the
di scharge was discrimnatory.

| d.
B
To present a prima facie case takes “‘only . . . a very
m nimal showing.”” N chols v. Loral Vought Sys. Corp., 81 F.3d

38, 41 (5th G r. 1996) (quoting Thornbrough v. Col unbus &

Geenville RR, 760 F.2d 633, 639 (5th Cr. 1985)). Thus, we
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assune arguendo that MCrel ess has established a prina facie case
and has raised a presunption of unlawful age discrimnation.

The burden then shifts to Moore to articulate a legitinmate,
nondi scrimnatory reason for transferring McCreless froma
supervi sor to an hourly enployee. More asserts, and the | ower
court determ ned, that More has articulated a |legitinmate,
nondi scrimnatory reason for denoting McCreless -- the RIF. W
agree. Fifth Crcuit lawis very clear that a RIF is a
| egitimate, nondi scrimnatory reason for taking an adverse
enpl oynent action agai nst an enpl oyee. See, e.g., EEOC v. Texas
I nstrunents Inc., 100 F.3d 1173, 1181 (5th G r. 1996); N chols,
81 F.3d at 41.

Moor e has produced consi derabl e evidence supporting its
contention that McCreless’s transfer was part of an ongoi ng,
conpany-wi de RIF. The |lower court sunmarized this evidence
succi nctly:

Here, there is anple evidence in the record that

Moor e was under goi ng organi zati onal changes at the tine

of McCreless’ transfer froma supervisory to an hourly

position on Qctober 12, 1993. In Septenber 1993, Braun

[ presi dent and CEO of Mbore], gave a speech at the

North American Quality Forum detailing changes that

woul d be necessary for Moore to grow and conpete in the

gl obal marketplace and to keep up with future

technologies. Three nonths later, on January 20, 1994,

a letter fromBraun referencing the speech was

distributed to all enployees of Miore. The letter

notified Moore enpl oyees that in sone areas there would

be plant closures and in others restructuring of

operations to elimnate inefficiency and to inprove

productivity. Additionally, Braun indicated in the
letter that over the next two years, Mdore expected to

11



reduce its worl dw de workforce by approxi mately 3,000
enpl oyees. Furthernore, Braun stated that while norma
attrition would acconplish sone of the reduction,

| ayof fs woul d be inevitable. Subsequently, on July 28,
1994, a letter was issued to all enployees at More’s
Bryan plant informng them of the closure of the plant
by October 10, 1994. Finally, in Novenber 1994, the
Bryan plant was cl osed.

McCrel ess does not challenge the fact that there

was a reduction in the workforce or that denotions and

di scharges were occurring conpany-w de. Rat her,

McCrel ess acknow edged in his deposition that, prior to

hi s denotion, everyone at the plant was fearful for

their job due to a reduction in the nunber of enpl oyees

and di scussions of cutbacks. Specifically, MCrel ess

acknow edged that he was concerned that the m ght |ose

his position as a supervisor. |In addition, it is

uncontested that the sixth supervisory position was

el i m nat ed.

Thi s evidence satisfies Mbore’'s burden to articulate a

| egitimate, nondi scrimnatory reason for its enploynent action.
McCrel ess conplains that Moore did not tell himthat his transfer
was because of a RIF at the tine of the transfer. That Moore may
have given McCreless a different reason at the tine nay be
relevant to McCreless’s burden to show pretext, but it is
irrelevant to whether More articulated a |egitinmate,

nondi scrim natory reason to the court.

Because Moore net its burden to articulate a |egitinmate,
nondi scrimnatory reason for its action, the burden then shifts
back to McCreless to raise a fact issue as to whether More’'s
stated reason -- the RIF -- was nerely a pretext for age

discrimnation. W conclude that McCreless has failed to raise a

fact issue on pretext, and thus the |lower court’s grant of
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summary judgnent was proper. MCreless put forth two types of
evidence to support his pretext theory. W wll analyze each in
turn.

First, McCrel ess argued that managenent personnel harassed
hi m and repeatedly pressured himto take an early retirenent
package that Mdore began offering about a nonth before MCrel ess
was transferred. MOCreless asserts that as he refused to retire,
t he harassnent continued, culmnating in his denotion. As one
exanpl e of the harassnment, MCreless testified in his deposition
t hat Kenny Johns informed himof the retirenent package and told
McCrel ess that he should “consider taking it” and that if Johns
were McCrel ess’s circunstances, “he would take it.” MCreless
testified that he considered this statenent to be friendly advice
at the tinme. This comment is inadequate to prove pretext because
it is merely a casual, facially-neutral remark. See Bodenhei ner
v. PPG Indus., Inc., 5 F.3d 955, 958 (5th G r. 1993)
(characterizing the statenent “I hope when | get to your age,
sonebody does the sane thing for nme” as a “casual, facially-
neutral remark” that is insufficient to raise a fact issue on
pretext for age discrimnation). |In his affidavit, MCrel ess
states that Bill Crowl ey, the plant manager, “repeatedly

pressured ne to take early retirenent” and that “[m anagnment

continued to harass ne regarding the early retirenment” through “a

series of events” culmnating in the transfer to an hourly
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position. MCreless gives no specific details of this alleged
“series” of instances of “harassnent.” This evidence is
insufficient to neet McCreless’s burden to show pretext. “In
short, conclusory allegations, speculation, and unsubstanti ated
assertions are inadequate to satisfy the nonnovant’s burden.”
Dougl ass, 79 F.3d at 1429.

Second, McCreless clains in his affidavit that Ctowey told
hi mthat he was being transferred to an hourly position because
“anot her younger supervisor was going to replace ne, who had nore
press departnent experience.” MCreless asserts that he was nore
qualified than the younger supervisor, R os, based largely on the
nunber of years each had spent supervising in general and in the
specific departnent. This evidence is inadequate to raise a fact
issue as to pretext. An attenpt “to equate years served with
superior qualifications” is “unpersuasive.” Bodenheiner, 5 F.3d
at 959. Furthernore, MCrel ess does not challenge that a RIF was
ongoi ng and that one of the six supervisory positions was
elimnated. MOCrel ess does not assert that elimnating this
position was sonehow i nproper, and thus soneone had to take over
his previous duties. MCreless does not dispute that he had | ess
seniority than the other supervisors, that Mwore' s policy was to
use plant seniority in making enpl oynent decisions, and that
Moore actually used its policy. Thus, MCrel ess’s evidence

concerning the age or qualifications of the person assum ng
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MCreless’s former duties is insufficient to raise a fact issue
as to pretext in this context.

In sum MCreless sinply has not presented nore than a
scintilla of evidence that the transfer froma supervisory to an
hourly position was not notivated by the RIF but instead was
notivated by age. Thus, MCreless has failed to neet his burden
to raise a fact issue regarding pretext, and sunmary judgnment in
favor of Mbore was proper.

V. CONCLUSI ON

For the foregoing reasons, we AFFIRM

15



