IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-20511

PONCHAI W LKERSON
Peti ti oner- Appel | ant,
vVer sus

GARY L. JOHNSON, Director, Texas Departnent
of Crimnal Justice, Institutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(H 95-4493)

August 18, 1999
Before WENER, EMLIO M GARZA, and PARKER, Circuit Judges.
WENER, Circuit Judge.”’

Petitioner-Appel | ant Ponchai W/ kerson asks us to reverse the
district court’s denial of his federal petition for habeas corpus,
and its refusal to grant a certificate of probable cause (CPC) to
appeal that ruling. He also asks us to grant CPC. Concl udi ng that
Wl kerson has not net the standard required for the granting of
CPC, we deny his request and affirmthe rulings of the district
court.

| .
FACTS AND PROCEEDI NGS

Pursuant to 5" Cir. R 47.5, the court has determ ned t hat
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



The facts of the capital nurder of which WIkerson was

convicted are set forth in Wlkerson v. State.! It suffices for

today’s purposes that even WI kerson, who testified on his own
behal f, concedes that he fatally shot a jewelry store enployee
during an arnmed robbery and that the shooting was neither
accidental nor in self-defense. He was tried and convicted in
state court by a jury which, in the subsequent puni shnent phase of
the trial, affirmatively answered the questions of deliberateness
and future dangerousness pursuant to the Texas special issues.?

The state trial court sentenced Wl kerson to death. W I kerson's
conviction and sentence were affirnmed by the Court of Crimna

Appeal s of Texas, which subsequently denied rehearing. The United

States Suprene Court denied certiorari. After exhausting the state

habeas process to no avail, WIkerson filed this action in the

district court seeking federal habeas relief, which that court

denied. It also declined to issue a CPC, and the instant appea
f ol | owed.
1.
ANALYSI S
A St andard of Revi ew

1881 S.W2d 321, 324 (Tex. Crim App.), cert. denied, 513
U S. 1060 (1994).

2 Tex. Code Crim P. Code Ann. § 37.071(b) (West 1981 & Supp.
1999) .



Before i ssuing a CPCin this pre- AEDPA® case we nmust determ ne
whet her W1 kerson has made a substantial show ng of the denial of
a federal right.* To do so, Petitioner nust “denpnstrate that the
i ssues are debatable anong jurists of reason; that a court could
resolve the issues [in a different manner]; or that the questions
are ‘adequate to deserve encouragenent to proceed further.’”® W
apply our well-known standards of review when we exam ne the
district court’s denial of habeas relief, i.e., our review of the
factual findings of that court is conducted under the clearly
erroneous standard, and our review of questions of law, and of
m xed questions of fact and law, is plenary. Under 28 U.S.C. 8§
2254(d), factual findings of the state courts are entitled to a
presunption of correctness.

B. Qi lt-1 nnocence Phase

In applying to us for a CPC, WI kerson has specified no i ssues
inplicating the conduct of the guilt-innocence phase of the state
jury trial that produced his conviction for capital nurder of the
jewelry store enployee. Rather, WI kerson advances six cl ai ns of
error in the punishnent phase of his trial, insisting that as to
each he has made a substantial show ng of the denial of a federa

right, thereby neeting the pre-AEDPA CPC standard stated in

3 Anti-terrorismand Effective Death Penalty Act. of 1996, 28
US C 8§ 2254 (1994 & Supp 1998).

4 Barefoot v. Estelle, 463 U S. 880 (1983).

5> |d. at 893 n.4 (quoting Gordon v. WIllis, 516 F. Supp. 911
913 (N.D. Ga. 1980)).




Barefoot v. Estelle.® W turn therefore to the puni shnent phase of

his trial and exam ne the errors alleged to have been conmtted
t here.

C. Puni shnment Phase

Wl kerson’s trial attorney sought a punishnment-phase jury
instruction explaining the effects of parole in the context of a
Texas life sentence. In WIlkerson’s direct appeal, however, his
trial counsel did not conpound this vain act by asserting tria
court error in refusing such an instruction. Nevert hel ess, at
| east three of WIkerson’s six clainms of constitutional error
inplicate the question of the effects of parole, including the
trial court’s refusal to give such an instruction, defense
counsel’s failure to argue on appeal that such ruling constituted
reversible error, and the prosecution’s comments about confi nenent
in closing argunent.

Regarding the instruction, the State responds, and we agree,
that Suprenme Court precedent and our own conbine to eviscerate
W | kerson’ s assi gnnents of equal protection, due process, and cruel
and unusual punishnment errors on no |less than three grounds.
First, they are procedurally barred given Wlkerson's failure to
pursue —exhaust —this matter in his direct appeal and in his

habeas applications in the state system’ That defense counse

R

" As a matter of law, Wl kerson's claimis exhausted under 28
US C 8§ 2254 because he cannot now raise it under state |aw
i ndeed, were he to try, even after failing in federal habeas, he
woul d be prevented by the Texas version of abuse of the wit.
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m ght perceive objections or clainmns of error on appeal to be
usel ess, holl ow acts does not excuse the failure to make themso as
to preserve the objection and avoid procedural bar. Second, these
clains are without substantive nerit. Al beit subsequently, the
Court in Sinmmobns expressly excepted Texas and its sentencing and
parole systens from the requirenent to instruct the jury on the
effects of parole under a |ife sentence, and our precedent under
Allridge is to the sane effect. Prior to Sinmmopns no precedent had
required a parole-effects instruction, at |east not in Texas.
W | kerson concedes as nuch and, in adm rabl e candor, al so concedes
that his efforts in this regard are grounded in the hope, however
forlorn, that this panel mght wite sonething that would lead to
an en banc reconsideration of our Allridge position. W decline
this invitation, which brings us to WIlkerson's third strike

Teaque v. Lane.® Even if we were to disregard both procedural bar

and exi sting precedent, and were to convince this court to revisit
the issue en banc and overrule Allridge and its progeny (and
thereafter not be reversed by the Suprene Court on the basis of
Simons), the result woul d constitute a “newrul e’ under Teague and
thus would be wunavailable to WIkerson because of Teague's
prohi biti on agai nst applying new rules retroactively.

This is a doubl e-edged sword, but a proper one: The sane
analysis thwarts W]l kerson's ineffective assistance of counsel

W | ker son cannot get past the “cause” prong of the test articul ated

8 489 U.S. 288 (1989).



in Strickland v. Washington.® bjectively judged, the professional

performance of WIkerson’s counsel on direct appeal, in not
claimng error in the trial court’s refusal to grant the parole
i nstruction, cannot be deened to have been deficient. Even though,
as noted, Simmons and Allridge were not decided until after the
pr of essi onal perfornmance at issue, the fact that the Suprene Court
in Sinmons expressly excepted Texas from the effect of that
j udgnent supports a determ nation that counsel cannot be faulted
for failing to include the denial of the parole instruction anong
those issues urged on appeal. Moreover, were we to reach the

prejudi ce prong of the Strickland test, we would al nost certainly

conclude that the absence of the parole instruction in the
puni shment phase of Wl kerson’s trial was not a “but for” cause of
the jury’s response to the special issue of future dangerousness.
The extensive litany of WIlkerson's violently dangerous behavi or
eschews any such concl usi on.

Al beit legally distinct, WIlkerson's due process claimthat
the prosecution’s assertions in closing argunent to the effect that
not hi ng guarantees that Wl kerson will remain in prisonis closely
anal ogous to his conplaints regarding the absence of the parole
instruction and the deficiency of counsel’s performance in failing
to advance that error on direct appeal. WIkerson insists that,
despite (1) the trial court’s instruction to the jury to disregard
t he prosecution’s coment, and (2) the prosecution’s explanationto

the jury that the comments were nade in reference to the

9 466 U S. 668 (1984).



possibility of escape, the court’s denial of Wl kerson’s notion for
a mstrial on the basis of the remarks — which, according to
W kerson, violated Texas jurisprudence that prohibited the

prosecution fromasking jurors to consider the actual |ength of the

time of incarceration that will result from the sentence they
assess® — was not grounds for a mstrial under the instant
ci rcunst ances. In rejecting this contention by WIkerson, the

district court agreed with the observation of the Court of Crim nal
Appeals of Texas that any error in the prosecution’s closing
argunent was harnl ess because it is conmon knowl edge t hat pri soners
——even death row prisoners — do escape. Al t hough W/ kerson’s
habeas counsel now characterizes that holding as “outrageous,” in
his oral argunment to this panel, counsel argued, in discussing this
very concept in the context of future dangerousness, that jurors
have no concern about future danger to fellow prisoners. This
argunent is at |east as outrageous: The |aw has |ong recogni zed
that future danger to innates, and, even nore so, future danger to
prison personnel, are valid considerations in the context of the
possibility (or absence thereof) of escape, parole, or probation.
It suffices that we agree with the analysis of the district court
inrejecting this contention.

W kerson asserts that the trial court’s permtting the
prosecution to i ntroduce the testi nony of a wi tness, Janes M Cowan,

regardi ng of fenses commtted by one WIlton Bethany in the presence

10 See Clark v. State, 643 S.W2d 723, 724 (Tex. Crim App.
1982) .




of WI kerson was an erroneous adm ssion of evidence of extraneous

of fenses by another person. This is a mscharacterization of the
nat ure and purpose of McCowan’s testinony. Although the testinony
of the unlawful acts of Bethany were indeed described by the
W tness, it was done by way of background and perspective, given
that the “extraneous offense” commtted by WIkerson during the

sane violently unlawful episode —his indiscrimnate firing of

multiple rounds in the densely-populated urban setting of an

occupi ed apartnent conplex where the incident occurred —was the
point being made by the prosecution in its case for future
danger ousness. Mor eover, Wl kerson’s failure to object

contenporaneously to the admssion of MCowan’s testinony

procedurally bars its consideration now. ' And, evenif it were not

barred, when that testinony is read in its entirety it is easily

recogni zed as evidence of WIlkersonNs — not Bethany’s —
unadj udi cated offenses, which is <clearly admssible in the
puni shrent phase. '?

Wl kerson’s two remaining clains my escape the | abel
“frivolous,” but, at best, are void of both legal and factua
merit. Apart from the I|ikelihood of being procedurally barred
W | kerson’s challenge to (1) the nethod and extent of the review by
the Court of Crimnal Appeals of Texas of mtigating evidence

presented to the jury regarding future dangerousness, and (2) the

11 See Wl kerson, 881 S.W2d at 326-27.

12 See, e.q., Duff-Smith v. Collins, 973 F.2d 1175, 1184 (5"
Cir. 1992); Mlton v. Procunier, 744 F.2d 1091, 1097 (5'" Cir. 1984)
cert. deni ed.




sufficiency of the evidence to support the jury’'s conclusion of
future dangerousness, may be acceptabl e vi gorous advocacy in |ight
of the ultimate penalty faced by W1 kerson, but that does not raise
these contentions to a | evel that even approaches a denonstration
of a substantial show ng of the denial of a federal right. It
suffices that our review of the record, the district court’s
di sposition of this case, and the |legal argunents of counsel in
their respective appellate briefs and oral argunents to this court
make cl ear beyond cavil that, |ike the other four issues, these two
fall short of the Barefoot standard and therefore do not justify
t he i ssuance of a CPC.
L1,

Concl usi on

For the reasons set forth above, we decline WIkerson's
request for a CPC and affirmthe rulings of the district court.

CPC DENIED; Rulings of the District Court AFFI RVED



