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PER CURI AM ~
Appel I ant John W nsl ow appeals from the dism ssal of his §
1983 claimas frivolous under 28 U S.C. § 1915(d). W vacate the

dism ssal and remand to the district court.

"Pursuant to Local Rule 47.5, the court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in Local Rule 47.5. 4.



Wnslow, a prisoninmate, filed this pro se civil rights claim
agai nst several nenbers of the Texas Departnent of Crimnal
Justice-Institutional Division alleging violation of his First
Amendnent rights. Wnslowalleges that certaininconmng mail itens
have been illegally censored. Specifically, in his conplaint
Wnslow all eged that he was denied: a folder from Mdac Corp., a
cat al og of chromat ography supplies, and a catal og fromPublications
Phar maci a Bi ot echnol ogy. In response to the district court's order
for a nore definite statenment, Wnslow explained that prison
officials excluded the materials on the ground that they contai ned
either chemcal fornulas or information regarding the manufacture
of expl osi ves, weapons, or drugs. Wnslow, however, contends that
he has received material from the conpanies previously and that
they list supplies that can be used in genetics and biol ogical
research. Furthernore, he denies that the catalogs contain
chem cal formulas. Additionally, Wnslow identified other itens
denied to himincluding: a catal og fromTucker El ectronic, materi al
from G obal Tech International, a video cassette listing used
el ectronic equipnent, a pen from Conputer Wrld, a folder from
Marietta Spectrum Chem cal and Safety Products, a data base
programm ng and desi gn publication, and a poster.

The district court determ ned that Wnsl ow s conpl ai nt had no
arguabl e basis in lawand dismssed it as frivol ous under 28 U. S. C
8§ 1915(d) prior to service on the defendants. The district court

stated that the prison's interests in maintaining order and



security were inplicated, that the prison regulations were
reasonably related to legitimte penol ogical interests, and that
t he pl eadi ngs did not show arbitrary or capricious action by prison
officials. Wnslow appeal ed.

We review a 8§ 1915(d) dism ssal for an abuse of discretion

Denton v. Hernandez, 504 U. S. 25, 33-35 (1992).

It is well-settled that prisoners retain only those First
Amendnent rights of speech that are consistent with their status as
prisoners or with the legitimte penological objectives of the

prison. Hudson v. Palner, 468 U S. 517, 523 (1984). Regul ations

af fecting the sendi ng of publications to prisoners are scrutinized

under t he reasonabl eness standard of Turner v. Safley, 482 U S. 78,

89-91 (1987). The proper inquiry is whether the regulations are

reasonably related to |l egiti mate penol ogi cal interest. Thornburgh

v. Abbott, 109 S. C. 1874, 1877 (1989) (quoting Turner).
Applying this standard, we are not convinced on this record
that the exclusion of all of the itens at i ssue was necessitated by

security considerations. See Turner v. 5 Unknown Menbers, No. 93-

2726 (5th Gr. Apr. 13, 1994) (unpublished) (holding first
anendnent challenge to ban on college directory did not |ack

arguabl e basis in law or fact); Mann v. Smth, 796 F.2d 79, 82-83

(5th Cr. 1986) (holding ban on newspapers and nagazines
represented an exaggerated response to legitimate security needs).
Because t he def endants have not been served, they have not asserted

that exclusion of all of the materials was essential to maintain



institutional security. We conclude that the district court
prematurely dism ssed the claim as frivol ous. Consequently, we
VACATE the dismssal and REMAND to the district court to devel op

whet her the prohibition of the materials served a legitimte

penol ogi cal interest.



