UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 96-20435

THOVAS E. LOGANS

Pl ai ntiff-Appellant,

VERSUS

GTECH CORPORATI ON, ET AL,
Def endant s,
GTECH CORPORATI ON; GTECH Texas,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Southern District of Texas

(CA- H 94- 1813)
March 26, 1997

Before REYNALDO G GARZA, EMLIO M GARZA, and DeMOSS, CGircuit
Judges.

PER CURI AM *

Thomas E. Logans brought this enploynment discrimnation suit

against GIECH Corporation (GIECH), GIECH Texas and other

"Pursuant to Local Rule 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in Local Rule 47.5. 4.



i ndi vi dual s enpl oyed by GITECH, alleging violations of Title VIl of
the Cvil R ghts Act of 1964, 42 U S.C. 8 2000e et seq. (Title
VIl1), the Civil Rights Acts of 1866 and 1871, 42 U. S.C. 88 1981,
1985 (8§ 1981), and the Age Discrimnation in Enploynent Act, 29
US C 8§ 621 et seq. (ADEA).! The district court disposed of this
case by issuing a series of orders granting partial summary
judgnent on the various clains. Logans filed a tinely notice of

appeal. Finding no error, we affirm

BACKGROUND

GTECH has operated certain aspects of the Texas State Lottery
since the lottery’'s inception in April 1992. GITECH is a wholly
owned subsidiary of GIECH Hol di ngs Corporation, a conpany whose
stock is publicly traded. GTECH has no publicly held shares and is
a Del aware Corporation qualified to do business in Texas. GIECH
Texas, a Texas Corporation, is an affiliate of GIECH

GTECH hired Logans in April 1992 to be the Sal es Manager for
the Houston District. Logans, an African-Anerican, was 49 years
ol d when he was hired. Logans worked for GITECH until he was fired
in May 1993 for allegedly participating in an illegal kickback

schene whi ch defrauded the conpany.

! Logans al so sought damages for w ongful di scharge, defamation,
and fal se-light invasion of privacy under Texas common | aw and TEX.
Rev. Cv. STAT. ANN. art. 5430. Logans does not contest the district
court’s order granting sunmary judgnent as to these clains.
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Jerri Lee, another GTECH enpl oyee, told the conpany that she,
Logans, and O audi a LeBl anc had conspired to steal noney from GIECH
by mani pul ati ng a conpany check request that was to be used to pay
for the Houston office’s 1992 Christmas party. Jerri Lee then
voluntarily resigned. Ranmon Rivera, GIECH s Manager of Human
Resour ces, and Dei dre Spencer, the State Sal es Manager, followed up
on Lee’'s allegations by conducting an investigation into this
incident which later confirned Lee’s story. As a result of the
i nvestigation, Logans and LeBl anc were di scharged on May 27, 1993.
Logans was replaced by Calvin Hudson, a 30-year-old African-
American mal e.

Logans denied any know edge of, or participation in, the
ki ckback schenme. He contends that GIECH fired himin retaliation
for his persistent efforts to fight for the rights of mnority
enpl oyees at GTECH. Logans asserts that, in the summer of 1992, he
engaged in protected activity by standing up for the right of a
bl ack female enployee to be free from racial discrimnation by
meki ng sure that GIECH pronoted her in accordance with | aw. Logans
al so contends that he spoke out against alleged sexual harassnent
commtted by GITECH s general nanager.

Logans contends that, in March 1993, he reported acts of
raci al discrimnation by GIECH Corporation’s security manager. 1In
April 1993, Logans contends that he supported enployees who had
been sexually harassed by reporting that Jim Hosker, GITECH s
Ceneral Manager, had made crude and sexist remarks to fenale
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enpl oyees. Logans al so reported Hosker for alleged acts of racial
di scrim nation. Logans alleges that he then began counseling
enpl oyees to docunent incidents of racial discrimnation and sexual
harassnment w thin GTECH.

Logans filed suit agai nst GTECH Cor poration, GIECH Texas, and
others on My 26, 1994. Logans filed an anended conplaint on
August 25, 1994, and the district court issued sumonses for both
GITECH Corporation and GIECH Texas. Logans then served both
conpanies with the conplaint and a sutmmons. On Septenber 14, 1994,
GTECH Corporation filed an answer. However, the record does not
reflect that GTECH Texas ever filed an answer. GIECH contends t hat
GITECH Texas was never properly served and is, therefore, not a
party to this case.

The district court then issued a series of orders dism ssing
i ndi vidual defendants and granting partial sunmary judgnent.
First, the district court granted the i ndividual defendants’ notion
to dismss Logans’ Title VII and ADEA cl ai ns agai nst them based on
the fact that Logans could not show that these individuals were
statutory enployers. Then, on July 26, 1995, the district court
granted partial summary judgnent dism ssing (1) Logans’ w ongful
termnation claim under Texas law, (2) his retaliation and
discrimnation clainms under Title VII; (3) his 42 U S C § 1981
claim of race discrimnation; and (4) Logans’ 42 U S. C. 8§ 1985
claim On Novenber 17, 1994, the district court entered another
partial summary judgnment order dism ssing Logans’ claimunder the
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ADEA. This order resolved all remaining i ssues of Logans | awsuit.

Logans appealed. GIECH filed a notion to dism ss the appeal
on February 16, 1996. On March 27, 1996, this Court issued an
order which granted GTECH s notion in part, denied it in part, and
remanded the case back to the district court with instructions to
enter a final judgnent pursuant to FED. R Qv. P. 58. We t hen
held that the Appellant, Logans, could appeal from that judgnent
w thin 30 days of the order.

In the interim Logans filed a notion for default judgnent
agai nst GTECH Texas for failing to file an answer to his conpl ai nt.
The district court struck Logans’ request for entry of default on
the grounds that Logans failed to serve the notion for entry of
default on all parties to the case.

On April 2, 1996, the district court entered a final judgnment
in accordance with this Court’s order dismssing Logans’ entire
case pursuant to Rule 58. Logans now appeal s contending that the
district court erred in granting summary judgnent against his
retaliatory discharge clains and agai nst his ADEA claim Logans
al so contends that the district court erred in striking his request

for entry of default against GIECH Texas.

ANALYSI S

W review a district court’s decision to grant summary



judgnent using the famliar de novo standard. See Cantu v. Rocha,
77 F.3d 795, 805 (5th G r. 1996). Logans first argues that the
district court erred by sua sponte granting summary judgnent on his
retaliation clains wthout affording himnotice and an opportunity
to respond as required by FED. R Qv. P. 56(c). Logans naintains
that GIECH s notions for summary judgnent were not specifically
directed at his retaliation clains and, as a result, he had no
indication that the retaliation clainms were at issue.

This Court has strictly enforced the notice requirenents of
FED. R Qv. P. 56(c). See Nowin v. Resolution Trust Corp., 33
F.3d 498, 504 (5th Cr. 1994). Rule 56(c) provides that the
district court nust give a party opposi ng sunmary j udgnent ten days
notice before entering judgnent. The strict notice requirenents of
Rul e 56(c) have not been nechanically applied to those instances
in which a party has received informal notice that a particular
claimis at issue and has had an opportunity to present evidence
opposi ng sumary judgment on that claim See Celotex Corp. V.
Catrett, 106 S. C. 2548, 2554 (1986) (“district courts are wi dely
acknowl edged to possess the power to enter summary judgnents sua
sponte, so long as the losing party was on notice that she had to
cone forward with all of her evidence.”); Howell Petroleum Co. v.
Leben G| Corp., 976 F.2d 614, 617 (10th G r. 1992) (recogni zi ng
that an issue raised defensively, and not in the novant’s notion

for summary judgnent, was sufficient to notify the non-novant to



cone forward with all evidence relevant to that issue for summary
j udgnent pur poses).

GIECH s March 3, 1995, notion for summary judgnent did not
mention retaliation or refer to 42 U S C 8§ 2000e-3(a), the
retaliation portion of the statute. However, Logans’ response,
entered on March 24, 1995, specifically addressed retaliation. The
response provided a factual background for Logans’ retaliation
claim He also argued that he made a prinma facie case of
discrimnation and retaliation. In a response filed on April 3,
1995, GTECH noted that the only evidence presented to support
Logans’ clains of retaliation and discrimnation was Logans’ self-
serving declaration and its conclusory statenents. The district
court then entered its nenorandum opinion and order granting
partial summary judgnent as to Logans’ retaliation clains on July
27, 1995.

From April 3, 1995, wuntil July 27, 1995, Logans had anple
opportunity to file supplenental briefing or submt additional
evidence to support his retaliation claim Logans was on notice
that the retaliation issue was before the court based on his own
response to GTECH s notion for sunmary judgnent as well as GIECH s
reply brief. Therefore, we find no nerit in Logans’ contention
that the district court erred in sua sponte entering sunmmary
judgnment on his retaliation claim Logans placed the retaliation

i ssue before the court by raising it in his response to GIECH s



summary judgnent notion. GIECHthen filed a reply brief which al so
raised retaliation as an issue ripe for sunmmary judgnent. The
district court then waited alnost four nonths to grant summary
j udgnent agai nst Logans. Logans never submtted additiona
evidence to support his claimor filed supplenental briefing to
rai se a genui ne i ssue of fact concerning his claimof retaliation.

Even if we assune that Logans never received proper notice
pursuant to Rule 56(c), we have reviewed the district court’s

failure to give proper notice for harmess error. See Nowin, 33

F.3d at 504. “Wen there is no notice to the nonnovant, sunmary
judgnment will be considered harmess if the nonnovant has no
additional evidence or if all of the nonnovant’'s additional

evidence is reviewed by the appellate court and none of the
evidence presents a genuine issue of mterial fact.” | d.
(quotations omtted) (enphasis original).

Logans relies conpletely on his affidavit and decl arati on.
O her record references cited as support for his argunent are taken
out of context and m squot ed. After having reviewed the record in
this case, none of the evidence presented by Logans raises a
genui ne issue of material fact and we, therefore, affirm the
decision of the district court granting summary judgnent in favor
of GIECH as to Logans’ retaliation claim

Logans al so contends that the district court erred in granting

summary judgnent in favor of GIECH on his ADEA clains. 29 U S. C



8§ 623(a) makes it wunlawful for an enployer “to discharge any
i ndi vidual or otherw se discrimnate against any individual with
respect to his conpensation, terns, conditions, or privileges of
enpl oynent, because of such individual’s age.” To establish a
claim under the ADEA, Logans nust show (1) that there was an
adverse enploynent activity and (2) there was a causal connection
bet ween his age and t he adverse enpl oynent action. See Holt v. JTM
I ndus., Inc., 89 F.3d 1224, 1226 (5th Cr. 1996). Logans had to
show that his age had “a determ native influence on the outcone.”
See Purcell v. Sequin State Bank and Trust Co., 999 F.2d 950, 955
(5th Gr. 1993) (internal quotation omtted).

Logans maintains that GIECH s proffered reasons for his
dismssal were false and nerely a pretext for discrimnation.
Logans argues that Hosker, who allegedly stated that GIECH was
favorable to young people, instructed R vera and Spencer to get
LeBlanc to inplicate Logans in the kickback schene. Logans al so
argues that GTECH decided to renove him before investigating his
i nvol venent in any ki ckback schene and that GTECH adm tted that the
i nvestigation did not show that Logans was involved in the schene.

I n Rhodes v. Guiberson Gl Tools, 75 F.3d 989, 994 (5th Cr.
1996) (en banc), this Court explained that:

ajury issue will be presented and a plaintiff can
avoid summary judgnent and judgnent as a matter of
law i f the evidence taken as a whole (1) creates a
fact issue as to whether each of the enployer’s

stated reasons was what actually notivated the
enpl oyer and (2) creates a reasonable inference
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that age was a determ native factor in the actions
of which the plaintiff conplains. The enployer, of
course, wll be entitled to summary judgnent if the
evi dence taken as a whole would not allowa jury to
infer that the actual reason for the discharge was
di scrim natory.

After a conplete review of the record, we find that the
evi dence taken as a whole does not create a fact issue as to the
GIECH s actual notivation for firing Logans. Logans offers no

evidence to create a reasonable inference that age was a

determnative factor in his termnation. GTECH i nvestigated
Logans’ involvenent in the kickback schene before the conpany
suspended him wth pay, pending further 1investigation. No

evidence in the record so nuch as inplies that LeBl anc was forced
to inplicate Logans in this kickback schene. Finally, nothing in
the record shows that GIECH s reasons for term nating Logans were
false. The only evidence in the record to support Logans’ ADEA
claim is his self-serving declaration, subjective conclusions
contained in his affidavit, and his m sstatenents of the record
itself. For the foregoing reasons, we affirmthe decision of the
district court.

Finally, Logans argues that the district court erred in
striking his request for entry of default on the grounds that al
parties had not been served with such request. The district
court’s order stated:

After this Court granted sunmary judgnent in favor
of the defendants, Logans requested that this Court
enter default judgnent agai nst GIECH Texas. Logans

cites Federal Rule of Cvil Procedure 5(a) for the
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proposition that he need not serve this request on
any of the parties to this |awsuit. That rule
however, only states that the “parties in default
for failure to appear” need not be served; it does
not address the other parties, who have not failed
to appear. The plaintiff’s request to enter
default[] is therefore STRICKEN for failure to
serve it upon all parties to the case.

Logans contends that a Rul e 55(a) request for entry of default
does not require that a judgnent of default be served on all
parties. Logans argues further that even if service was required
to all other parties to the lawsuit, they had been di sm ssed by the
district court’s sunmary judgnment orders and as such, were no
| onger parties to this case.

While this argunent presents an interesting issue of whether
a plaintiff nust serve all defendants with its request for entry of
default against a party that has failed to answer, we find any
error by the district court, if one occurred, to be harn ess.
Logans does not assert any clains against GIECH Texas different
from those brought against GIECH  Having found the exact clains
agai nst GTECH to be without nerit, and noting that Logans presents
no addi ti onal evidence to support any cl ai magai nst GITECH Texas, we
find that the sunmary j udgnent was properly entered in favor of al
defendants in this case.

Even if we were to address the issue of whether requests for
entry of default nust be served on all participating defendants,

Rul e 5(a) of the Federal Rules of G vil Procedure provides that:

[ E] very order required by its terns to be served,
every pl eadi ng subsequent to the original conplaint
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unless the court otherwi se orders because of
nunmerous defendants, every paper relating to
di scovery required to be served upon a party unl ess
the court otherwi se orders, every witten notion
other than one which may be heard ex parte, and
every witten notice, appearance, demand, offer of

j udgnent, designation of record on appeal, and
simlar paper shall be served on each of the
parties. No service need be made on parties in

default for failure to appear except that pleading

asserting new or additional <clains for relief

agai nst them shall be served upon them in the

manner provi ded for service of summons in Rule 4.
(enphasi s added). Wiile Rule 55 does not expressly state that
service of requests to enter defaults shall be served on other
parties, Rule 5(a) clearly requires that all witten notions shall
be served on each of the parties. Logans did not serve GIECH
Corporation or the other defendants with his request for entry of
defaul t agai nst GIECH Texas. Further, no final judgnent di sm ssing
GTECH or the other parties had been entered at the tine of Logans’
request for default. As such, Logans contention that no parties
remained in the suit also fails. Because Rule 5(a) clearly
requires that all parties, except the defaulting party, are to be

served, the decision of the district court to stri ke Logans request

for entry of default is affirned.

CONCLUSI ON
For the foregoing reasons, the decision of the district court
is, in all things,

AFFI RVED.

12



