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PER CURI AM *

Ri chard Keith Bl ack appeals his conviction for being a felon
in possession of a firearm in violation of 18 U S . C § 922(9),
basing error on the adm ssion of evidence that the firearns found
inthe trunk of his car had been acquired by a burglary, and on the

jury being instructed on deliberate ignorance. W AFFIRM

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



l.

On 20 Cctober 1994, Houston Police Departnent Oficer Simen
was conducting pl ai ncl ot hes surveillance in an unmarked car, due to
a high incidence of burglaries in the area. Late that norning, he
observed two nen, subsequently identified as Black and Thomas
Kennedy Zachary, standing behind a car parked near a dunpster in a
shopping center parking lot; they appeared to be changing the
vehicle s license plate. When they left the lot in the car,
Oficer Simen followed them because they were not wearing seat
belts; and, even though a netal license plate was beneath the
vehi cl e s bunper, a paper dealer’s license was also in its w ndow.

When a marked police car drove by, Oficer Simen observed
Bl ack and Zachary give it a “real hard stare”; and Bl ack, who was
driving, made an erratic | ane change. Oficer Simen called for a
mar ked police unit to stop the car for the traffic violations he
had observed. Three such vehicles responded. Upon seeing them
Bl ack attenpted to take evasive action.

Bl ack’ s car was stopped, and he was arrested because he could
not produce proof of insurance or registration for it. Zachary
al so was arrested on outstanding traffic warrants. |n an inventory
search of the vehicle, the police found five rifles in the trunk,
together with a pair of gloves, a screwdriver, and a pry bar with
wood chips on it.

Black was indicted for being a felon in possession of
firearnms. At trial, Kenneth Boot testified that the rifles found
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in the trunk had been stolen fromhis hone the norning that Bl ack
was arrested; and that the door to his house had been pried open.
Boot’ s house is |l ocated approximately three or four mles fromthe
pl ace of Black’s arrest. An autonobile whol esaler testified that
he had sold the vehicle involved in the incident to Black 13 days
before Black’s arrest; and that there were no guns in the trunk
when he sold it to Bl ack.

Marion Martinez testified as follows for the defense: that
Zachary had driven Black’s car to her hone at 9:15 a.m the day of
his and Black’s arrests; that Zachary remai ned for about an hour;
and that, as he was | eaving, he asked if she “knew where to get rid
of sone guns”.

The jury found Black guilty. He was sentenced to 293 nonths
i npri sonnent .

1.

Bl ack contends that Boot’s testinony about the theft of the
guns was inadm ssible under FeD. R EviD. 404(b), and that the
district court erred by instructing on deliberate ignorance.

A

According to Bl ack, Boot’s testinony shoul d have been excl uded
under Rule 404(b) because there was no evidence that Bl ack
commtted the burglary and because it was unfairly prejudicial
Evi dence of other crinmes or acts is adm ssible under the Rule if it
is relevant to an issue other than the defendant’s character, and
it has probative value that is not substantially outweighed by its
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undue prejudice and neets the other requirenents of FED. R EwviD

403 (relevant evidence nmay be excluded if probative value

substantially outweighed by danger of confusion of issues,

m sl eading jury, or by considerations of undue delay, waste of

time, or needl ess presentation of cunul ative evidence). See United

States v. Buchanan, 70 F.3d 818, 831 (5th Gr. 1995), cert. denied,
~_US. __, 116 S. Ct. 1340, 1366 (1996).

On the other hand, the Rule does not apply to evidence of an
act that is “inextricably intertw ned” with evidence of the crine,
or to evidence of an uncharged offense arising out of the sane
transaction or series of transactions as the charged offense,
because such evidence is intrinsic, rather than extrinsic, wthin
the nmeani ng of Rule 404(b). See United States v. Garcia, 27 F.3d
1009, 1014 (5th Gr.), cert. denied, 513 U S. 1009 (1994); United
States v. Dula, 989 F.2d 772, 777 (5th Cr.), cert. denied, 510
U S 859 (1993). Intrinsic evidence is admssible to allow the
jury to evaluate all of the circunstances under which t he def endant
acted. United States v. Royal, 972 F. 2d 643, 647 (5th Cr. 1992),
cert. denied, 507 U S. 911 (1993).

At trial, Black objected to Boot’'s testinony on the grounds
that it was cunul ati ve because the jury had al ready heard that the
O ficer learned that the firearnms had been stolenin a burglary; it
was prejudicial because Black was not on trial for burglary; and

the prejudicial effect outweighed its probative val ue because the



evi dence was too tenuous to link Black to the burglary. But, npst
i nportant for our purposes, Black did not object on the basis that
t he evidence was extrinsic or that it was not relevant to an issue
other than his character; in fact, he did not even nention Rule
404(b) .

In short, Black’s objection was not sufficiently specific to
put either the district court or the Governnent on notice that he
obj ected on Rul e 404(b) grounds. Accordingly, we review for abuse
of discretion his objections on the grounds presented at trial and
rai sed on appeal (prejudicial, insufficient evidence connecting him
to the burglary); but, we review only for plain error his Rule
404(b) claim raised for the first tine on appeal. See United
States v. Pace, 10 F.3d 1106, 1115 (5th Cr. 1993), cert. denied,
511 U. S. 1149 (1994) (evidentiary rulings reviewed for abuse of
discretion); United States v. Allen, 76 F.3d 1348, 1367 (5th Gr.)
(reviewing Rule 404(b) claimfor plain error where trial objection
not on Rul e 404(b) grounds), cert. denied, = US | 117 S .
121 (1996); United States v. G eenwod, 974 F. 2d 1449, 1462-63 (5th
Cir. 1992) (reviewing Rul e 404(b) claimfor plain error where trial
obj ecti on based on general “rel evancy” grounds), cert. denied, 508
U S 915 (1993); United States v. Marrero, 904 F.2d 251, 259 (5th
Cr.) (reviewwng Rule 404(b) claim for plain error where tria
obj ecti on based on rel evancy, materiality, and Governnent’s al | eged

failure to produce the chal |l enged evi dence during di scovery), cert.



denied, 498 U. S. 1000 (1990). But see United States v. Rocha, 916
F.2d 219, 240-41 & n.26 (5th Gr. 1990) (applying Rule 404(b)
anal ysis even though trial objection was a general assertion of
prejudi ce and Rule 404(b) not nentioned), cert. denied, 500 U S.
934 (1991).

There was neither an abuse of discretion nor plain error. The
evi dence regarding the burglary was inextricably intertwined with
that necessary to prove Black know ngly possessed the guns.
Contrary to his assertion, there was other circunstantial evidence
connecting himto the burglary. When first observed by O ficer
Simen, Black appeared to be changing a |icense tag on the back of
his car; a screwdriver, the type tool needed to change the |icense
tag, was found in the trunk of his car, along with the stol en guns.
Bl ack drove his car in an evasive manner after observing marked
police cars. The door to Boot’s honme, from which the guns were
stolen, was pried open; and the stol en guns and a pry bar with wood
chips on it were in the trunk of Black’s car when he was arrested
three or four mles from Boot’s house. Evidence of the burglary
was relevant to Bl ack’s know edge of the presence of the guns in
his trunk, and its probative val ue was not substantially outwei ghed
by undue prej udice.

B
The only contested issue at trial was whet her Bl ack knew t hat

the rifles were in his trunk. The court instructed the jury that,



to convict Black, the Governnent had to prove beyond a reasonable
doubt, inter alia, that Black know ngly possessed the firearns.
“Knowi ngly” was defined as neaning “that the act was done
voluntarily and intentionally and not because of m stake or
accident or other innocent reason.” Pursuant to the Governnent’s
request, and over Black’s objection, the district court gave the
follow ng deliberate ignorance instruction:
You may find that a defendant had

know edge of a fact if you find that the

def endant deli berately cl osed his eyes to what

woul d otherwi se have been obvious to him

Wil e know edge on the part of a defendant

cannot be established nerely by denonstrating

a defendant was negligent, careless, or

foolish, knowl edge can be inferred if the

def endant deliberately blinded hinself to the

exi stence of a fact.
Black contends that there was no evidentiary basis for the
i nstruction.

Because a deliberate ignorance instruction my confuse the
jury and creates a risk that it mght convict for negligence or
stupidity, it should be given rarely; it is proper only when the
defendant clains a lack of guilty know edge and the evidence
supports an inference of deliberate ignorance. United States v.
Cartwright, 6 F.3d 294, 301 (5th Gr. 1993), cert. denied, 513 U S.
1060 (1994). The CGovernnent concedes error, but asserts that it
was harm ess. Black clains that the error was not harnl ess because

know edge was a contested issue and the evidence of his guilt was

not overwhel m ng.



Black did not make a statenent to the police after he was
arrested, and did not testify at trial. There is no evidence that
he consci ously avoi ded knowl edge of the rifles in the trunk; as he
mai ntai ns, the evidence permts only two inferences -- either he
knew the firearns were there, or he did not. In such cases, an
erroneous deliberate ignorance instruction is harnless error
because it is “surplusage” and does not create arisk that the jury
w Il convict the defendant for negligence. See United States v.
Boutte, 13 F.3d 855, 859 (5th Gr.), cert. denied, 513 U S. 815
(1994); Cartwight, 6 F.3d at 301.

Bl ack contends, however, that the error was structural, and
not subject to harm ess error analysis. He relies on Sullivan v.
Loui siana, 508 U S. 275 (1993), in which the Court held that an
unconsti tutional reasonabl e-doubt instructionis astructural error
not subject to harnl ess-error review

This contention is foreclosed by our post-Sullivan decisions
whi ch have applied harm ess-error analysis to inproper deliberate
i gnorance instructions. See Boutte, 13 F.3d at 859; Cartwight, 6
F.3d at 301. Post-Sullivan decisions in other circuits al so apply
harm ess-error analysis in such instances. See United States v.
Ful bright, 105 F.3d 443, 447 (9th Cr.), cert. denied, ___ US.

_, 1997 W 221622 (1997); United States v. Tokars, 95 F. 3d 1520,
1541 (11th Gir. 1996), cert. denied, __ US. __ , 117 S. C. 1282,
1328 (1997); United States v. Mari, 47 F.3d 782, 786 (6th Cir.),
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cert. denied, = US |, 115 S C. 2626 (1995); United States
v. Scott, 37 F.3d 1564, 1578-79 (10th Cr. 1994), cert. denied, 513
U.S. 1100, and cert. denied, = US. __, 115 S. C. 1323, 1324
(1995); United States v. Perez-Tosta, 36 F.3d 1552 (11th Gr.
1994), cert. denied, = US |, 115 S C. 2584 (1995); United
States v. Adeniji, 31 F.3d 58, 62-63 (2d Cr. 1994).

Thi s notw t hstandi ng, Bl ack asserts that Cartwight and Boutte
are not controlling because, even though they were decided post-
Sul l'ivan, our court did not consider it in applying harm ess-error
analysis. But, it is well-settled that one panel nmay not overrule
the decision--right or wong--of a prior panel, absent en banc
reconsi deration or a change in the law, such as a decision by the
Suprene Court. E.g., Matter of Dyke, 943 F.2d 1435, 1442 (5th Cr.
1991). To adopt Black’s assertion would circunvent this well-
establi shed and nost necessary rule; it would require us to hold
that Cartwight and Boutte were wongly decided because they did
not follow Sullivan. For our rule to have efficacy, a subsequent
panel nust assune that a prior panel was aware of Suprene Court
decisions even if they were not discussed in the prior panel’s
opi nion. Oherw se, a panel could always circunvent a prior panel
by looking for issues not addressed expressly in that earlier
opinion, even if the controlling issue, as here, is the sane.

Moreover, Sullivan is distinguishable. In that case, the
def ecti ve reasonabl e-doubt i nstruction viol ated the Si xth Arendnent
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right to ajury trial because it did not produce a jury verdict of
guilty beyond a reasonable doubt. 508 U S. at 278. Accordingly,
there was no jury verdict of guilty beyond a reasonabl e doubt to
whi ch harm ess-error review could be applied. 1d. at 279. Here,
in contrast, the jury was instructed that, in order to convict
Black, it nmust find, beyond a reasonable doubt, that, inter alia,
he knowi ngly possessed the rifles. The jury was given two
alternatives on which to base a finding of know edge: actual
know edge; and deliberate ignorance. Because we presune that the
jury followed its instructions to convict only if it found the
el emrent of know edge beyond a reasonable doubt, see Zafiro v.
United States, 506 U S. 534, 540 (1993), it follows that the jury
di sregarded the deliberate i gnorance theory for that el enent, which
was not supported by any evidence; and that the guilty verdict was
based on the only remai ning theory -- Bl ack’ s actual know edge, for
whi ch Bl ack does not contend there was insufficient evidence.
Accordingly, unlike in Sullivan, there is a verdict of qguilty
beyond a reasonable doubt to which harnl ess-error review can be
appl i ed.
L1l

For the foregoing reasons, the judgnent is

AFFI RVED.



