UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 96-20337
Summary Cal endar

SMS FINANCIAL |1, L.L.C,
Pl ai ntiff-Appellee.
VERSUS
J.R QLI VER,
Def endant - Appel | ant,

Appeal fromthe United States District Court
For the Southern District of Texas
(H 94- CV- 3879)
Cct ober 28, 1996

Before SM TH, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM !

J.R diver appeals the district court’s grant of summary
j udgnent declaring that SM5 Financial shall recover $100,000 from
diver. Adiver asserts that summary judgnent should have been
granted in his favor because the statute of limtation bars SM

Financial’s claim W affirm

1Pursuant to Local Rule 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in Local Rule 47.5. 4.



BACKGROUND

On Decenber 11, 1985, Century Savings and Loan Associ ation
Stock Ownership Plan (“Century”) borrowed $750,000 from First
Aneri can Bank and Trust of Baytown (“First Anerican”), executing a
prom ssory note ( the “Note”) in return. The final installnent on
t he Note was due on Decenber 11, 1989.

On COctober 7, 1987, Appellant J.R diver executed and
delivered a Note Guaranty Agreenent (the “diver CGuaranty”) to
First American, in which he personally guaranteed a portion
($100,000) of Century’s indebtedness to First Anmerican. I n
addition, First American obtained a separate guaranty on a portion
($125,000) of Century’'s indebtedness from Dan Mindinger (the
“Mundi nger Guaranty”).

First Anerican was |ater declared insolvent, and the Federal
Deposit Insurance Corporation (“FDIC') was appointed as First
Anmerican’s receiver. Title to the Note and the guaranty agreenents
becane vested in the FDIC On June 27, 1988, the FDIC sent a
letter to Dan Mundinger in which it denmanded paynent of $39, 375
(the all eged amount of Century’s default). The letter stated that
Mundi nger had ten days to cure the default, and that failure to
cure the default within ten days would result in all principal and
i nterest being accel erated.

The FDIC |ater sold and assigned the Note and the diver
Guaranty to Appellee SM5 Financial (“SM5"), and SM5 is the owner
and hol der of the Note and the Aiver Guaranty. On February 22,
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1989, SMS sent a letter to Aiver in which it denmanded paynent
under the terns of the diver Quaranty. Adiver failed to nake
paynment, and on Novenber 14, 1994, SMS filed the instant suit
agai nst diver.
ANALYSI S

This is an action based upon diversity of citizenship. 28
US C 8§ 1332. W apply Texas | aw

W review a district court's grant of summary judgnent de

novo. Weyant v. Acceptance Ins. Co., 917 F.2d 209, 212 (5th Cr

1990) . Sunmmary judgnent is appropriate if the record discloses
"that there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnent as a matter of |law "
Fed. R Gv. P. 56(c). The pleadings, depositions, adm ssions, and
answers to interrogatories, together wth affidavits, nust

denonstrate that no genuine issue of material fact renmains.

Celotex Corp. v. Catrett, 477 U S. 317 (1986). W consider all the

facts contained in the summary judgnent record and the inferences
to be drawn therefromin the Iight nost favorable to the non-noving
party. Wyant, 917 F.2d at 212.

The parties agree that as an assignee of the Note from the
FDI C, SM5 may assert the FI RREA six-year statute of limtations to

the sane extent as the FDI C F.D.I.C. v. Bledsoe, 989 F.2d 805,

810 (5th Cr. 1993); Jackson v. Thweatt, 883 S . W2d 171, 174

(Tex.), cert. denied, Watherly v. Federal Debt Managenent, Inc.,

115 S, . 196 (1994). Pursuant to FIRREA, the statute of
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limtations begins to run on “the date on which the cause of action
accrues.” 12 U S. C § 1821(d)(14)(B). The sole controversy in
this case is when the cause of action accrued.

Under Texas law, a cause of action generally accrues when

facts come into existence that authorize a clainmant to seek a

judicial remedy. Wnman v. Tomaszew cz, 877 S.W2d 1, 5 (Tex. App.-
Dallas 1994, no wit). In determ ning when a cause of action
accrues against a guarantor for purposes of the statute of
limtations, we look at the ternms of the guaranty. Ccean

Transport, Inc. v. Geycas, Inc., 878 S.W2d 256, 268 (Tex. App.-

Corpus Christi 1994, wit denied); Wnman, 877 S.W2d at 5-6.
The Aiver Quaranty sinply provides that Aiver will perform

“at maturity or at any tinme thereafter,” and by the terns of the
Guaranty, SM5is not required to make a witten demand of O iver as
a condition precedent to seeking a judicial renedy.? Thus, it is
necessary to determ ne when the Note nmatured.

By its terns, the Note matured on Decenber 11, 1989. For
Adiver to have been liable on the Guaranty before that date, i.e,

for SM5 to have had a cause of action, SM5 would have had to

properly accelerate the Note. See Ocean Transport, 878 S.W2d at

266-67 (holding that statute of limtations began to run on the

date | oan was accelerated); Siegler v. France, 704 S. W 2d 429, 430

(Tex. App. Houston [1st Dist.] 1985, wit ref’d n.r.e.) (holding

2ln addition, SM5 need not exhaust its renedies against the
borrower before proceedi ng against diver.
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that absent evidence that demand was nade, the statute of
limtations began to run on maturity date).

diver argues that the demand | etter sent to Miundi nger on June
27, 1988, regarding the Mindinger Guaranty was sufficient to
automatically accelerate the Note ten days after that date, as
provided in the letter. W are unable to |locate any Texas |aw
supporting the proposition that sending a demand letter to a
guarantor accelerates the note itself. In order to properly
accelerate a note, Texas law requires that a holder: (1) nake

present nent, or demand paynent fromthe maker of the note, (2) give

notice of intent to accelerate to the maker, and (3) give notice of

acceleration to the neker. Shumvay v. Horizon Credit Corp., 801

S.W2d 890, 892 (Tex. 1991); Ogden v. G braltar Sav. Ass’'n, 640

S.W2d 232, 233 (Tex. 1982). The demand letter sent to Mundi nger
upon Mundi nger’s separate guaranty was insufficient to accelerate
the Note, and thus the statute of limtations on the diver

Guaranty did not begin to run at that time. Cf. University Sav.

Ass’n v. Mller, 786 S.W2d 461, 462-63 (Tex. App.-Houston [14th

Dist.] 1990, wit denied) (stating that when construing a guaranty
agreenent, a court nust determ ne and give effect to the intent of
the parties by referring primarily to the |anguage of the

agreenent), appeal on renmand, 858 S.W2d 33 (Tex. App.-Houston

[14th Dist.] 1993, wit denied).
There is no other evidence in the record that SMS accel er at ed
the Note before it matured by its terns on Decenber 11, 1989. Even
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if we were to believe, wthout deciding, that the statute of
limtations began to run when demand was nmade upon diver on
February 22, 1989, this action is not tine-barred because the suit
was filed on Novenber 14, 1994, less than six years after the
demand dat e.

AFF| RMED.



