IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-20154
Summary Cal endar

In The Matter O :
MARY THERESA RAM REZ RODRI GUEZ;
T. R NETWORK COVPANI ES, | NC. ;
T.R FINANCI AL SERVICES, U.S., INC;
and AM CUS COVPUTER SYSTEMS, | NC.,
Debt or s.
SSSSSSSSSSSSSSSSSSSSSSSS
JAMES C. SHI NDLER and BETTY SHI NDLER,
Appel | ant s,
VERSUS

BEN B. FLOYD, TRUSTEE,
Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
( CA- H 95-926)

August 2, 1996
Bef ore GARWOOD, SM TH, and BENAVIDES, G rcuit Judges.

JERRY EE. SMTH, Circuit Judge:”’

" Pursuant to 5th Gir. R 47.5, the court has deternmined that this opinion
shoul d not be published and i s not precedent except under thelinited circunstances
set forth in 5th Cir. R 47.5.4.



The Shi ndl ers appeal a judgnent affirm ng a bankruptcy court’s
grant of summary judgnent against themin this action to recover a

preferential transfer. W affirm

| .

Trustee Ben B. Floyd instituted an adversary proceeding
against Janmes C. and Betty Shindler to avoid a preferential
transfer allegedly nade to themby Mary Theresa Ram rez Rodri guez,
one of the debtors in the underlying bankruptcy. The Shindlers
chose not to file a proof of claimin the bankruptcy court and
instead tinely demanded a jury trial.

The bankruptcy court granted sunmary judgnent to the trustee.
In doing so, the court concluded from undi sputed factsSSand the
expert opinion of an account ant SSt hat Rodri guez had been operating
a Ponzi schene. The Shindlers appealed to the district court,
which affirmed the bankruptcy court’s judgnent wunder de novo
revi ew.

Most of the Shindlers’ argunents center on whether summary
judgnent was properly granted. They also nake Seventh Anendnent
and Article Il challenges, arguing that they were entitled to a
jury trial before an Article Ill court. W turn to the summary
judgnent argunents first, as their resolution sinplifies the

resolution of the constitutional issues.



1.

W review a summary j udgnent de novo. Hanks v. Transconti nen-
tal Gas Pipe Line Corp., 953 F.2d 996, 997 (5th Cr. 1992).
Summary judgnent is appropriate “if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnent as a matter of law” Feb. R Qv. P. 56(c). The party
seeki ng sunmary judgnent carries the burden of denobnstrating that
there is an absence of evidence to support the non-noving party's
case. Celotex Corp. v. Catrett, 477 U. S. 317, 325 (1986). After
a proper notion for sunmary judgnent is nade, the non-novant nust
set forth specific facts show ng that there is a genuine i ssue for
trial. Hanks, 953 F.2d at 997.

W begin our determnation by consulting the applicable
substantive law to determ ne what facts and issues are material.
King v. Chide, 974 F.2d 653, 655-56 (5th Gr. 1992). We then
reviewthe evidence relating to those i ssues, view ng the facts and
inferences in the Iight nost favorable to the non-novant. Id. If
t he non-novant sets forth specific facts in support of allegations
essential to his case, a genuine issue is presented. Celotex, 477

UsS at 327.



The Shindlers challenge the affidavit provided by an accoun-
tant, Jesse N. Collier, as part of the trustee’s summary judgnent
evi dence. They do not chal |l enge, however, chall enge the substance
of Collier’s affidavitSSwhich includes, inter alia, the opinion
that Rodriguez was running a Ponzi schene. Rat her, they attack
only the foundation for the affidavit. The Schindl ers have not
adduced evidence show ng that Rodriguez was not running a Ponz
scheneSSi . e., they have not set forth specific facts show ng that
the existence vel non of the Ponzi schene is a genuine issue of
materi al fact.

As both lower courts correctly concluded, Collier was well
qualified to render an expert opinion under FED. R EviD. 702. His
review of the debtors’ records was sufficiently conprehensive for
himto ascertain the underlying structure of a Ponzi schene. His
statenent that the debtors were operating such a schene was a
further description of that wunderlying structure, not a |egal
concl usi on.

The fact that Collier relied on work performed by his
subordi nates, wi thout nore, does not defeat this conclusion. As we
have st ated:

Wi | e testinony based on t he personal observations of the

expert is preferable, neither the rules nor our cases

have i nsi sted on personal exam nations. The reports and

statenments of others such as doctors, nurses, or nedi cal

personnel, while not as valuable as testinony based on

the expert’s own observations, can provide a reliable

basis for the expert’s opinion, at | east when reliance on
such sources is the customof the discipline.
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Chri stophersen v. Allied-Signal Corp., 939 F.2d 1106, 1110-11 (5th
Cir. 1991) (en banc) (per curiam (footnote omtted), cert. denied,
503 U.S. 912 (1992).!' Partners at law firns rely on the work of
associ ates wi t hout doubl e-checking their research. On the basis of
such research, those partners give | egal advice to their clients on
deci si ons. Simlarly, partners at accounting firns rely on
calculations and analysis perforned by their subordinates in
advising their clients.

The Shindlers have not set forth a specific reason to doubt
the reasonabl eness of the particular facts and data upon which
Collier relied, including the particular work perforned by his
subordi nates.? W conclude, therefore, that Collier’s affidavit
relied on evidence of the type reasonably relied upon by accounting
experts in formng opinions or inferences on financial transac-

tions. H s affidavit was adm ssi ble under FED. R Evib. 703.°3

1 Christophersen was abrogated in part on other grounds by Daubert v.

Merrell Dow Pharnaceuticals, 509 U S. 579 (1993), which held that the Federa
Rul es of Evidence had superseded the “general acceptance” test for determning
the admi ssibility of expert scientific testinony, atest first announced in Frye
v. United States, 293 F. 1013, 1014 (D.C. 1923).

2 The Shindlers do not argue that Collier nerely parroted the concl usions
of his subordinates. Consequently, we express no opinion on that issue.

3 The key cases relied upon by the Shindlers to support their challenge to
Collier's affidavit are inapposite. For exanple, Engebretsen v. Fairchild
Aircraft Corp., 21 F.3d 721, 727-29 (6th Cr. 1994), involved a situation where
the district court had admitted, under rule 703, the otherw se inadmi ssible
mat eri al s upon whi ch the expert in that case had relied. The Sixth Crcuit held
that it was inproper to adnmit those nmaterials under rules 702 and 703, not that
the expert opinion itself was inadnmissible. See id. at 728-29. In the case
before us, the Shindlers argue that the bankruptcy court erroneously relied on
Collier’'s opinion, not that it erroneously relied on the materials underlying

(continued...)



| V.

The Shindl ers argue that the trustee was required specifically
to plead the existence of a Ponzi schene as an el enent of his case.
The trustee brought an action to recover a preferential transfer
under 11 U. S.C. 8 547(b). The existence of a Ponzi schene is not
an el ement of that cause of action. See 11 U.S.C. 8 547(b) (1993).
The characteri zation of the underlying transactions in this case as
a Ponzi schene is precisely that: a descriptive characterization,
not hi ng nore. The Shindlers do not argue that the trustee has

otherwise failed to plead the elenents of a 8§ 547(b) action.

3(...continued)
t hat opi ni on.

In Paddack v. Dave Christensen, Inc., 745 F.2d 1254, 1261-62 (9th Gr.
1984), the court held that otherwi se inadm ssible naterials relied on by an
expert are admi ssible, under rule 703, only to provide a basis for the expert’s
opinion, not to prove the truth of the matters contained in the materials. See
al so Engebretsen, 21 F.3d at 728 (citing Paddack). The materials underlying
Collier’'s opinion were admitted only in order to explain the basis of that
opi nion. The bankruptcy court relied on Collier’s opinion to conclude that
Rodri guez had been running a Ponzi schene.

Pel ster v. Ray, 987 F.2d 514 (8th Cr. 1993), is even further afield than
the other cases cited by the Shindlers. The district court had never qualified
the wi tness at issue as an expert. |d. at 526. The Eighth Grcuit, after noting
this threshold problem further opined in dictumthat the w tness’'s testinobny
woul d have been inadmissible as expert testinobny anyway, because he was
testifying as to matters well within the understanding of lay jurors. See id.
(“[Alny lay person has the ability to conpare the odonmeter readings on two
titles, odoneter statements, or check-in sheets and deci de whether and when the
vehicl e’ s odoneter had been rolled back.”).

Finally, Vidrine v. Enger, 752 F.2d 107, 109-10 (5th Gr. 1984) (per
curiam, is inapposite, because it involved an attenpt by the plaintiff, a lay
deponent, to introduce, by hearsay, the opinion of an expert. This is patently
distinct froma situation where an expert provides his own opinion. In Vidrine,
FED. R EviD. 802 barred the testinony of the |lay deponent. |In the case before
us, rule 703 pernmitted the expert, Collier, to rely on inadm ssible evidence in
form ng his opinion.



V.

The Shindlers aver that there is a genuine issue of materi al
fact as to whether the preferential transfer was nade in the
“ordi nary course of business,” which is an affirmative defense to
a 8 547(b) action. See 11 U S.C 8§ 547(c)(2) (1993). Thi s
def ense, however, is unavail able as a matter of | aw where, as here,
the transfer was made in furtherance of a Ponzi schenme. See W der

v. Woton, 907 F.2d 570, 572-73 (5th Gr. 1990).

VI .

The Shindlers argue that the trustee failed to put forth any
evi dence proving that $82,151.60 of the preferential transfer was
paid by one of the debtors. That anobunt was paid out of a bank
account in the nane of T&T Investnents, a third-party non-debtor,
and the |l egal issue presented is whether that anount was ear mar ked
for the Shindlers.

I n determ ni ng whet her the earmarki ng doctrine applies to the
$82,151.60, it is critical to determ ne who had control over the
source of the funds (the bank account). Hansen v. MacDonal d Meat
Co. (In re Kenp Pacific Fisheries), 16 F.3d 313, 316 (9th Cr.
1994) (per curiam; see Coral Petroleumv. Banque Pari bas-London,
797 F.2d 1351, 1358 (5th G r. 1986) (characterizing the issue of
control of funds as key to resolution of earmarking dispute). The

trustee presented two affidavits onthis point. The first of these



was Collier’s affidavit, which established that certain individu-
al sSSi .e., other investors in the Ponzi scheneSShad nmade paynents
to the bank account of T&T Investnents prior to the preferential
transfer. Furthernore, Collier’s affidavit established that those
paynments were transfers nade to Rodriguez pursuant to the base
participation contracts and subcontracts that executed the Ponzi
schene. The affidavit also established that, once Rodriguez
recei ved funds frominvestors, she conm ngled themin various bank
accounts, none of which was segregated or treated as a trust
account .

The trustee also offered the affidavit of W Patrick Collins,
who was enployed by Rodriguez or her conpanies at the tine the
preferential transfer occurred. Collins’s affidavit established
that he made wire transfers to the Shindlers fromT&T | nvest nents’
bank account, which he characterized as being controlled by his
enpl oyer, Rodriguez. Collins’s affidavit further established that
the funds he transferred were funds that had been delivered to the
bank account by other investors.

Taking both affidavits together, we agree with the district
court that the trustee has denonstrated that the $82,151.60 in
di spute was taken fromcomm ngl ed i nvestor funds and t hat Rodri guez

had control over those funds.* Thus, the earmarking doctrine does

4 Thus, we do not need to decideSSand we express no opinion regard-
i ngSSwhet her earmarking is an affirmative defense that the Shindlers were
required to plead, or whether it is a denial of the first elenment of a § 547(b)

(continued...)



not apply to those funds.

VII.

Gting 11 U S.C. 8 547(c)(4), the Shindlers argue that they
gave new value to Rodriguez by executing subcontracts wth
Rodriguez after the preferential paynent was made. The Shindl ers,
however, never established that they actually paid noney to
Rodri guez; rather, they only executed the subcontracts, thereby
agreeing to invest noney in Rodriguez’'s venture. Merely executing
a subcontract wthout making a related paynentSSi.e., nerely
agreeing to invest noneySSis not the sane as (1) giving noney or
money’s worth in goods, services, or new credit or (2) releasing
property as defined in 8§ 547(a)(2). C. 11 U.S.C 8§ 547(a)(2)

(1993) (defining new val ue).

VIIT.

Finally, the Shindlers contend that the bankruptcy court and
the district court violated their Article Ill right to adjudication
by an Article Ill court and their Seventh Amendnent right to a
jury. The test for deciding whether a party has a right to an
Article |1l adjudication is the sane as the test for deciding

whet her a party has a right to a jury trial under the Seventh

4(...continued)
action, which requires that the allegedly preferential transfer be “an interest
of the debtor in property.” 11 U S.C. § 547(b).
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Amendnent. MFarland v. Leyh (In re Texas Gen. Petrol eum Corp.),
52 F. 3d 1330, 1336 (5th Cr. 1995) (decided by quorum. An action
brought by a trustee in bankruptcy to recover a preferential
paynment is one to which Article |1l and the Seventh Amendnent
apply. See In re Jensen, 946 F.2d 369, 373-74 (5th Cr. 1991)
(interpreting Schoenthal v. Irving Trust Co., 287 U S. 92 (1932),
as “holding that a suit by a trustee in bankruptcy to recover
preferential paynents on behalf of the estate should be tried
before a jury”).

The Shindlers’ right to an Article |11 adjudication was
vindi cated. 1In core proceedings under title 11SSi ncludi ng actions
to recover a preference, see 28 U S.C 8§ 157(b)(2)(F) (1993)SSa
bankruptcy court may enter final orders and judgnents. 28 U S. C
8§ 157(b) (1) (1993); Copeland v. Merrill Lynch & Co., 47 F.3d 1415,
1421 (5th Gr. 1995). The bankruptcy court in this case acted as
an adjunct to the district court, a role consistent with Article
I11. See MFarland, 52 F.3d at 1337. The bankruptcy court rul ed

in favor of the trustee on his pretrial notion for summary

j udgnent . The district court reviewed the grant of summary
j udgnent de novo, thus maintaining Article IlIl control over the
adjunct. See id. |In other words, the district court, as required,
“retain[ed] the essential attributes of judicial power.” Id.

The Shindlers’ right to a Seventh Amendnent jury trial was

al so not viol ated. This right does not apply where a |itigant
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cannot survive pretrial notions for judgnment as a matter of law.?®
In other words, “[nJo right toajury trial arises if no jury issue
is presented to the court.” 1d. at 1339. A contrary hol di ng woul d
necessarily inply that summary judgnent procedures, including FED.
R QGv. P. 56, are unconstitutional. Such a hol di ng woul d be beyond
the pale: “Sunmmary judgnent is not unconstitutional; where there
are no disputed issues of material fact for a jury to decide, no
jury is necessary.” King v. Fidelity Nat’| Bank, 712 F.2d 188, 192
(5th Gr. 1983) (per curiam, cert. denied, 465 U S. 1029 (1984).

Thus, the Shindlers’ conplaints of constitutional violations
are without nerit, as are their other argunents. Accordingly, we

AFFI RM

5> The Seventh Anendment right to a jury trial does apply if a party can
survive sumary judgnment by presenting a genuine issue of material fact. Thus,
our conclusion that summary judgnent was properly granted here forecloses the
possibility that the Shindlers’ Seventh Anendnent right to a jury trial was
vi ol at ed.
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