IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-20149
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus
CESAR JAVI ER GARCI A, al so known

as Cowboy,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Sout hern District of Texas
(CR-H 94-288-1)

July 15, 1997
Bef ore GARWOOD, DeMOSS and STEWART, Circuit Judges.”
GARWOOD, Circuit Judge:

Def endant - appel | ant Cesar Javier Garcia (Garcia) appeals his
conviction and sentence for conspiracy to possess with intent to
distribute nore than one hundred kilograns of marihuana. e
affirm

Facts and Proceedi ngs Bel ow

Pursuant to 5TH QR R 47.5, the Court has detern ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



On February 3, 1994, Alex Mata (Mata) entered into a witten
agreenent with the Harris County District Attorney’s Ofice and
Houston Pol i ce Departnent (State) whereby Mat a—who had a cri m nal
history and had pending at the tinme a state felony charge for
delivery of mari huana—agreed to assist the State with the arrest
and charging of Garcia for aggravated robbery or conspiracy to
conmt aggravated robbery.! To acconplish this goal, the State
along with federal authorities set up a “sting” operation in which
Mata woul d play the role of a m ddl eman between Garcia (the buyer)
and Crisanto Perez (Perez), an undercover special agent with the
Bureau of Al cohol, Tobacco, and Firearns who posed as a nmari huana
seller fromthe RRo Gand Valley in South Texas. The plan called
for Garcia and Mata to arrange a sham mari huana buy wth Perez so
that Garcia could find out where the mari huana was bei ng stored,
allowing himto steal the drugs for resale.

As planned, in late April of 1994 Mata approached Garcia and
told himthat Perez had 1,000 pounds of marihuana and was | ooki ng
for a potential buyer. Garcia told Mata that he was interested in
working with himand provided Mata with his tel ephone nunber and
pager nunber. Beginning in May of 1994, WMata began secretly
recordi ng conversations he had with Garcia over the tel ephone and

i n person. In these conversations, Garcia continued to express

. I n exchange for Mata’' s assi stance, the State agreed to di sm ss
Mata' s pending marihuana charge and agreed not to revoke his
par ol e. Also, prior to Garcia's trial, the State paid Mata's
rel ocati on expenses totaling approxi mtely $3, 500.
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interest in the shamtransaction and indicated that his “conpadre
Jose Al cantar (Al cantar), al so known as Joe D anond or Di anond Joe,
woul d assist in the operation.?

On June 30, 1994, Mata and Perez nmet wth Alcantar at
M chael ' s I nternational N ghtclub in the southwest area of Houston.
Al so present with Alcantar at the nightclub were Garci a and sever al
other men. Mata went over to the table at which Al cantar, Garcia,
and others were sitting and, a short while later, returned to
Perez’s table with Alcantar. Al cantar told Perez that he was
interested in purchasi ng 250 pounds of mari huana, and Al cantar and
Perez agreed on a price of $550 per pound. I n accordance with
Garcia’s instructions, Alcantar then followed Perez to the
war ehouse where the mari huana was being stored so that Al cantar
coul d inspect the drugs. After testing the marihuana, Al cantar
approved of its quality and requested that the transaction take
pl ace the next day.?3

Over the next several days Garcia, Al cantar, and Mata renai ned
in contact with one anot her and had nunerous di scussi ons pertaining
primarily to the | ocation of the marihuana, the anmount of mari huana

that remained in the warehouse, and the timng of the robbery. At

2 Mata also secretly recorded conversations he had wth
Al cant ar .
3 As part of the undercover operation, police officers had

pl aced 1,000 pounds of marihuana in a warehouse so that Al cantar
coul d i nspect the drugs. They also set up hidden video caneras to
record the neeting and any subsequent robbery attenpts.
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one point during this tine, Mata inforned Garcia that the quantity
of mari huana stored in the warehouse had i ncreased to 1, 400 pounds.
On July 20, 1994, Mata and Al cantar tried unsuccessfully to contact
Garcia. Alcantar called Mata that sane day and told Mata that he
wanted to go ahead with the robbery without Garcia. Apparently,
Al cantar “said he already talked to Cesar and it was no problem
wth Cesar.” In the early norning hours of July 21, 1994, Mata,
Al cantar, and several other nen drove to the warehouse with the
intention of stealing the marihuana. Al cantar and two of his
cohorts, Julian Mata, Jr. and Norberto Coronado, drove in one
vehicle while six other nen followed in a grey van.* Unbeknownst
to the woul d-be thieves, the warehouse was then enpty, as the
police had previously transported the drugs to a different
| ocati on.

When they arrived at the warehouse, one of the nen in the van
hooked up a steel chain to the garage door of the warehouse and,
with the other end of the chain connected to the van, proceeded to
pul | the door off the warehouse. Mich to their dismay, the entire
| oad of marihuana was gone. As they attenpted to flee, SWAT
of ficers swarnmed the area and arrested the six nmen who had arrived

in the van.® Four weapons were seized from the van, including

4 The individuals in the van were Robert Luis Gonzal ez, Rogelio
Mata, Juan Mata, Adrian Mata, Joe Luis Lerma, and Raynond Pal onp
Tr evi no.

5 H dden vi deo caneras captured the botched robbery on tape.
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three 9mm pistols, a .38 caliber pistol, and several rounds of
ammuni tion. Al cantar and the two nen in his car, who had left the
area before the SWAT team arrived, were all arrested a few days
| ater.

On July 24, 1994, Mata and an acquai ntance were driving on a
Houst on road when Garcia, who was driving his famly to a shooting
range, pulled up next to Mata’'s vehicle, pointed a gold-plated .45
cal i ber sem -automatic pistol at Mata, and shouted a threat.
Mata’ s vehicl e accel erated quickly away. WMata provided the police
wth a description of Garcia's vehicle and weapon. On July 25,
1994, police officers arrested Garcia after they spotted him
driving a vehicle that matched Mata’'s description. The officers
found in the glove conpartnent of his car the gold-plated pisto
that Mata alleged Garcia had pointed at him

On Decenber 2, 1994, Garcia was charged by indictment with
conspiracy to possess with intent to distribute mari huana (count
one) in violation of 21 U S.C. 88 841(a)(1), (b)(1)(B), and 846,
and ai ding and abetting the use and possession of a firearmduring
and in relation to a drug trafficking offense (count two) in
violation of 18 U S.C. 8§ 924(c).® On Cctober 19, 1995, a jury
found Garcia guilty on count one but not guilty on count two. On

February 5, 1996, Garcia was sentenced to 160 nonths in prison, 5

6 Charged in the sane indictnent were codefendants Al cantar
Julian Mata, Jr., Norberto Coronado, Robert Luis Gonzal ez, Rogelio
Mata, Juan Mata, Adrian Mata, Joe Luis Lerma, and Raynond Pal onp
Trevino. All defendants except Garcia pleaded guilty.
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years of supervised rel ease, and fined $5, 000.
Di scussi on

Garci a rai ses nunerous argunents on appeal. Specifically, he
alleges that (1) the nethod of selecting jurors in the Houston
Di vision of the Southern District of Texas systematically excl udes
Hi spani cs; (2) the agreenent between the governnent informant and
the State violated due process; (3) the evidence was insufficient
to support his conviction for conspiracy to possess with intent to
distribute mari huana; (4) the district court inproperly instructed
the jury on his wthdrawal defense; (5) the district court abused
its discretion by declining to instruct the jury on nultiple
conspiracies; and (6) the district court erred when it cal cul ated
t he anount of mari huana attributable to hi mfor sentenci ng purposes
and when it increased his offense |evel based on obstruction of
justice and his | eadership role in the conspiracy. W address each
argunent in turn bel ow.
1. Jury Sel ection Process

Garcia contends that the nethod of selecting jurors in the
Houston Division of the Southern District of Texas systematically
excludes Hi spanics in violation of the Sixth Anmendnent to the
United States Constitution and the Jury Sel ection and Service Act
of 1968, 28 U. S.C. 88 1861-1878 (Jury Act). Under the current
system enpl oyed by the Houston Division, the jury wheel fromwhich

both grand and petit jurors are selected is generated by sel ecting



names exclusively fromvoter registration lists. Garcia contends
that because at |east 13% of the Hi spanics in the Division are
eligible to serve as jurors but only 7.5% of Hispanics actually
register to vote, the current system does not produce grand and
petit juries that represent a fair cross-section of the community.
Garcia believes that the Division has available and should use a
list of registered voters and licensed drivers that would,
according to Garcia, nore accurately reflect the racial conposition
of the Division.’

Under both the Sixth Arendnent and the Jury Act, litigants are
entitled to have their grand and petit juries drawn froma fair
cross-section of the conmunity in the district or division where
the court convenes. United States v. MKinney, 53 F. 3d 664, 670-71
(5th Gr.), cert. denied, 116 S.C. 261 (1995). |In order to nake
a prima facie showing that his right under the Sixth Arendnent to

have a jury drawn from a fair cross-section has been viol ated,

! In ruling on Garcia’s Mdtion to Dismss Because of |nproper
Sel ection of Gand and Petit Jury, the district court bel ow adopt ed
the conclusions of law and findings of fact entered in a simlar
case, United States v. Rodriguez, C. No. H94-216 (S.D. Tex.).
The parties in this case submtted all of the evidence and the
transcript of the hearing in the Rodriguez case as evidence to the
district court. In addition to the evidence from the Rodriguez
case, the court below also considered the testinony of Ray Hardy
(Hardy), a former District Cerk of Harris County who was invol ved
in the devel opnent of Texas’'s new jury selection system which now
includes drivers license lists. Hardy testified that the main
nmotivation behind this change was a perception that many people
wer e pur poseful ly avoiding jury service by choosing not to register
to vote.



Garcia nust denonstrate that (1) the group he clains is being
excluded is a “distinctive” group within the conmmunity; (2) the
group’ s representation in venires fromwhich juries are selected is
not fair and reasonable in relation to the nunber of such persons
in the comunity; and (3) this underrepresentation is caused by
systematic exclusion of the group in the jury selection process.
Duren v. Mssouri, 99 S.Ct. 664, 668 (1979). The distinctive group
consists of the pool of individuals in that division who are
eligible to serve as jurors and not the group’s total populationin
the community.® United States v. Fike, 82 F.3d 1315, 1321 (5th
Cr.), cert. denied, 117 S.Ct. 241 (1996). Atrial court’s factual
determ nation that there is no systematic exclusion of mnority
menbers fromthe venire is reviewed for clear error. United States
v. Sotelo, 97 F.3d 782, 790 (5th Cr. 1996), cert. denied, 117
S.Ct. 1002 (1997).

In United States v. Maskeny, 609 F.2d 183 (5th Cr.), cert.
denied, 100 S.Ct. 3010 (1980), we held that in order to determ ne
whet her there has been a violation of the Sixth Arendnment we nust
| ook to the “absol ute disparity” between the proportion of nenbers

of anidentifiable class in the community and its representation in

8 In order to serve on a jury, one nust be a citizen of the
United States, at | east 18 years old, be able to understand, read,
speak, and wite English, not suffer from a nental and physica
infirmty, and not have a charge pendi ng agai nst hi mor her or have
a conviction of a crine punishable by inprisonnent of nore than one
year. 28 U S.C. 8§ 1865(b).



venires from which juries are selected.® |d. at 189-90. In so
hol ding, we rejected the defendants’ argunent that we shoul d base
our Si xth Amendnent anal ysis on data derived fromother statisti cal
met hods, such as conparative disparity and standard devi ation. |d.
at 190. The Court went on to conclude that because the absolute
disparity “between the percentage of each allegedly ‘distinctive’
group in the community and the percentage of that group

ending up on the qualified wheel is less than ten percent,” the
defendants did not nmake out a Sixth Armendnent violation. 1d.; see
also United States v. Butler, 611 F.2d 1066, 1069-70 (5th Cr.),
cert. denied, 101 S. C. 97 (1980). Since Maskeny, nmany other
courts have simlarly held that an absolute disparity of |ess than
10% al one i s not enough to denonstrate underrepresentation under
the Sixth Anmendnent. See, e.g., United States v. Joost, 94 F.3d
640 (tab.), No. 95-2031, 1996 W. 480215, at *8 (1st Cir.), cert.
denied, 117 S.C. 408 (1996); United States v. Gisham 63 F.3d
1074, 1078-79 (11th Cr. 1995), cert. denied, 116 S.C. 798 (1996);
United States v. Ashley, 54 F.3d 311, 313-14 (7th Gr.), cert.

denied, 116 S.Ct. 232 (1995); see also United States v. Hawkins,

o Absolute disparity neasures the difference between the
percentage of a distinctive group in a certain population and the
percentage of that group in a subset of that population. |In the

jury selection context, this figure is generally achieved by
subtracting the percentage of a group on the jury wheel fromthe
percentage of persons within that group who are eligible to serve
as jurors. See United States v. Esquivel, 88 F.3d 722, 726 (9th
Cr.), cert. denied, 117 S.Ct. 442 (1996).
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661 F.2d 436, 442 (5th Gr. 1981).

W reiterated our |ess-than-ten-percent standard in United
States v. Butler, 615 F.2d 685 (5th Gr. 1980) (per curiam
(denying petitions for rehearing and rehearing en banc). I n

Butler, we clarified our prior panel opinion by explaining that

“IwWe did not wish to inply that the absolute disparity
method is the sole neans of establishing unlawful jury
di scrim nation. However, given the snmall absolute
disparities proven and the fact that a ‘less-than-10
percent mnority’ was not at issue, we did not feel
consi deration of other statistical nethods was necessary
inthis case.”® Butler, 615 F.2d at 686

10 Garcia asserts that this Court should abandon the absol ute
disparity test and should adopt either the conparative disparity
nmodel or the disparity of risk nodel. Under the conparative
di sparity nodel, which focuses on the percentage difference between
the proportion of the distinctive group eligible to serve as jurors
and the shortfall in that group’s representation, the disparity
woul d anount to approximately 42% See United States v. Hafen, 726
F.2d 21, 23-24 (1st Cir.), cert. denied, 104 S. C. 2179 (1984).
Garcia contends that the conparative nodel is especially inportant
insituations, such as in this case, where the mnority group is so
small that it would be difficult to neet the 10% m ni num under the
absol ute disparity nodel. The disparity of risk nodel neasures the
statistical frequency of underrepresentation of the distinctive
group on juries, which in this case would be approximately 35%
Under either of these alternative nodels, the disparity would be
substantially greater than the 4.8% di sparity under the absol ute
disparity nodel. See infra.

As a threshold matter, we do not agree with Garcia’s assertion
that the conparative disparity nodel provides a nobre accurate
assessnent of underrepresentation than does the absolute disparity
nodel . See Hafen, 726 F.2d at 23-24 (explaining that “the smaller
the group is, the nore conparative disparity figure distorts the
proportional representation”). Moreover, nost courts have rejected
requests by litigants to abandon the absolute disparity nodel in
favor of one of the alternative disparity nodels. See, e.qg.
Joost, 1996 W. 480215, at *8; Esquivel, 88 F.3d at 726; Ford v.
Seabold, 841 F.2d 677, 684 & n.5 (6th Cr.), cert. denied, 109
S.C. 315 (1988); United States v. Rodriguez, 776 F.2d 1509, 1511
(11th Cr. 1985); Hafen, 726 F.2d at 23. However, even assuni ng,
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See al so Rodriguez, 776 F.2d at 1511 n.4 (stating that “[a]lthough
the absolute disparity nethod i s not the sol e neans of establishing
unlawful jury discrimnation, where snmall absolute disparities are
proven, as in this instance, and the mnority group involved
exceeds ten percent of the population, which is also the case in
this challenge, it is not necessary to consider other statistical
met hods”) .

The parties do not dispute the fact that the percentage of
Hi spanics eligible to serve as jurors in the Division exceeds 10%
thus, we need only consider the absolute disparity between the
percentage of Hispanics eligible to serve on juries and the

percentage of Hispanic registered voters in the D vision. !

arguendo, that we considered the conparative disparity or disparity
of risk nodel to be superior to the absolute disparity nodel, we
woul d nevertheless be precluded from adopting either of these
alternative nodels today, as we are bound by Maskeny and Butler
absent a Suprene Court decision or an en banc decision by this
Court indicating otherw se. See United States v. Pettigrew, 77
F.3d 1500, 1511 n.1 (5th G r. 1996).

1 Nei t her party opposes using the percentage of adult Hi spanic
citizens as a substitute for the percentage of Hi spanics eligible
to serve on juries, even though jury service requires nore than
sinply being an adult citizen (e.g. a degree of proficiency in
Engl i sh). Al so, both parties wholly adopt the data produced in
Rodri guez despite the fact that the Rodri guez case used statistical
evi dence gathered on both the Houston and GGal veston Divi sions,
while this case only involves a challenge to the sel ection system
in the Houston D vision.

Moreover, as discussed in footnote 9, supra, absolute
disparity figures are generally cal cul ated by taking the difference
of the percentage of persons within a group who are eligible to
serve as jurors and the percentage of that group on the jury wheel.
The court below, as did the district court in Rodriguez, cal cul ated
absol ute disparity by subtracting the percentage of adult Hi spanic

11



According to two of the experts who provided jury data analysis to
the district court in Rodriguez, Professors John R Alford and
Robert M Stein of Rice University, 7.7%of the registered voters
in the Houston and Galveston Divisions are Hispanic, while the
percentage of Hispanic adult citizens in the sanme Divisions is
12. 4% 2 Anot her expert, Professor Kent L. Tedin of the University
of Houston, opined that the percentages of H spanic registered
voters and adult Hispanic citizens are closer to 7.6% and 12. 8%

respectively. The court found—and we do not consider the finding
to be clearly erroneous—that the 7.6% and 12.4% figures best

reflect the actual percentages, and concluded that the 4.8%
di sparity unequi vocal |y denonstrates that the jury sel ection system
does not result in an underrepresentati on of Hi spanics on the jury
wheel . ¥ Thus, because the percentage of Hispanics eligible to
serve as jurors in the Division clearly well exceeds 10% and the

absolute disparity between the percentage of Hispanic registered

citizens fromthe percentage of Hi spanic registered voters. The
parties did not object bel ow nor do they object on appeal to using
percentages of registered voters instead of percentages of
Hi spanics on the jury wheel to determ ne underrepresentation. In
any event, nothing in the record indicates that the percentage of
Hi spani cs who register to vote is any different fromthe percentage
of Hi spani cs who appear on the jury wheel.

12 Professors Alford and Stein also found that 7.46% of the
persons called to serve on grand juries were Hispanic, 7.28%of the
persons who appeared were Hi spanic, and 7.34% of the persons who
were sel ected were Hispanic.

13 The court decided to use the 7.6% figure because it was nore
favorable to Garci a.

12



voters and the percentage of Hi spanics eligible to serve on juries
is substantially less than 10% we hold that Garcia has not nade a
prima faci e case of underrepresentation under the Si xth Armendnent .

Li kewi se, Garcia s Jury Act challenge also lacks nerits. To
show t hat the nethod of selecting jurors in the Houston Divisionis
not in conformty with the requirenents of the Act, Garcia nust
establish that there is a substantial failure to conply with the
Act’s provisions. 28 U S.C. 8§ 1867. Technical violations that do
not affect the random nature or objectivity of the selection
process do not constitute a substantial failure to conply. See
United States v. Brummtt, 665 F.2d 521, 528 (5th Gr. 1981), cert.
denied, 102 S. C. 2244 (1982).

Garcia has failed to nake the necessary showi ng. The Jury Act
itself expressly authorizes the adoption of a jury plan under which
potential jurors are selected exclusively fromvoter registration
lists; additional sources are only required i f necessary to protect
rights secured by the statutory schene involved. See 28 U S.C 8§
1863(b) (2). The legislative history of the Act “suggests that
Congress, rather than disapproving the elenent of nonrandomess
inplicit in any formof self-screening, wanted people who | acked a

sense of civic obligation not to serve on federal juries, unless

14 Moreover, even if we were to accept Garcia' s exaggerated
figures of 7.5% and 13% the absolute disparity would still anount
to only a 5.5% difference, far shy of the 10% m niml disparity
needed under Maskeny and Butl er.
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t he nunber of ‘no-shows’ was so great that the qualified jury whee
could not be filled up. In that event, but only in that event, the
clerks could be expected to use the coercive powers that the Act
gave them” United States v. Gonetz, 730 F.2d 475, 480 (7th Gr.),
cert. denied, 105 S. Ct. 155 (1984). Hence, the “failure of an
identifiable group to register and vote does not render invalid the
selection of jurors froma voter registrationlist.” Brummtt, 665
F.2d at 529; see also United States v. Apodaca, 666 F.2d 89, 92-93
(5th Cr.), cert. denied, 103 S.Ct. 53 (1982); United States v.
Arlt, 567 F.2d 1295, 1297 (5th Gr.), cert. denied, 98 S.C. 2250
(1978).

W do not consider the district court’s finding that the
current selection system*®i s advantageous because it results in the
sel ection of individuals over 18 years and those who are citizens
of the United States, both of which are qualifications for jury

”

service,” to be clearly erroneous. Additionally, “[t]he use of
voter lists as a source insures that individuals who are interested
enough in their community to register to vote will be able to serve
as jurors.” Nothing in the record conpels us to conclude that the
court clearly erred in its determnation that the current system
“I's unbiased at each of its selection points” and that “[t]he
selection process is racially and ethnically neutral and is not

susceptible to being used as a tool of discrimnation.”

Furthernore, Garcia has not explained how a jury selection
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system based on both voter registration and drivers license lists
woul d produce a jury wheel that woul d be nore reasonabl e than that
generated under the current system |Indeed, as evidenced by the
testinony of Hardy given at the pre-trial hearing, such a system
would likely be overly inclusive, as nmany people who would
otherwi se qualify for a drivers license would not be eligible to
serve on juries. According to Hardy, Texas’ drivers |icense
sel ection schene so far has proven to be largely ineffective
primarily because persons who have felony convictions or are not
United States citizen—qualities making themineligible for jury
service—+outinely are included on the list used by the County
Clerk to conpose the jury wheel. Conversely, with the one obvi ous
exception that citizens who are unable to read, wite, and speak
English can vote but cannot serve as jurors, the qualifications
needed to vote and to serve on juries are substantially simlar.
Al t hough arguably wunder certain circunstances it nay be
appropriate to suppl enent voter registration lists with sone ot her
source, such as drivers license lists, in order to protect the
rights secured by the Jury Act, this is plainly not such a case.
Garcia does not allege, nor is there any evidence tending to show,
that the jury list is selected in a nonrandom manner or that there
has been any finagling at any stage of the selection process. The
district court in essence found that this was not the situation,
and nothing in the record suggests error in that finding. For
t hese reasons and the reasons stated earlier, we conclude that

15



Garcia s jury selection challenges fail on both Sixth Arendnent and
Jury Act grounds.
2. Mata' s Agreenent Wth the State

Garcia clains that his due process rights were viol ated by the
State’s use of Mita, who was an informant and testified as a
governnent witness at Garcia's trial. Garcia insists that the
“contingency fee” agreenent resulting in Mata' s testi nony of f ended
the Due Process Clause and that the district court erred by denying
his notion to dismss the indictnment or suppress evidence gat hered
by Mat a. In support of his argunent, Garcia relies chiefly on

Wllianmson v. United States, 311 F.2d 441 (5th Gr. 1962), cert.

denied, 85 S. . 1803 (1965), in which this Court established a per

15 In the district court below, Garcia objected to the jury
sel ection process on Fifth Amendnent grounds in addition to his
Si xth Anendnent and Jury Act challenges. On appeal, however, he
chal | enges t he sel ecti on process exclusively on Si xth Arendnent and
Jury Act grounds. Hs failure to brief his Fifth Amendnent
chal l enge constitutes a waiver of that argunent. See G aef .
Chem cal Leaman Corp., 106 F.3d 112, 115 n.2 (5th Gr. 1997).
However, even if we were to consider the nerits of a Fifth
Amendnment challenge to the jury selection process, we would
neverthel ess conclude that such a claimwould fail, as Garcia has
offered nothing but statistics to support his allegations of
discrimnation, and these statistics are alone insufficient to
support a claim of intentional discrimnation under the Fifth
Amendnent. See Brummtt, 665 F. 2d at 527 (stating that “[a] prinma
faci e case of discrimnation cannot rest nerely on statistics. The
fact that an identifiable mnority group votes in a proportion
lower than the rest of the population and 1is therefore
underrepresented on jury panel s presents no constitutional issues”)
(citations omtted). WMreover, Garcia has provided no evidence of
discrimnatory intent in the selection process, and we regard the
| ower court’s finding that the selection process is “unbiased” and
“racially and ethnically neutral” as well supported and not even
approaching clearly erroneous.
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se rule that an informant paid a contingency fee is not a conpetent
W t ness.

There are nunerous problenms with Garcia s argunent. First,
Mata’ s agreenent was with the State of Texas, not with the federal
authorities who prosecuted Garcia. |ndeed, Mata had no agreenent
what soever with the federal governnent. Second, Mata’'s conti ngency
fee agreenent consisted of neither a contingency nor a fee. Under
the agreenent, the State agreed not to revoke Mata's parole, to
dism ss his mari huana charge, and to pay for relocation expenses,
which totaled approximately $3,500, in exchange for Mata's
assi stance in the successful “arrest and chargi ng” of Garcia.!® The
benefits of the agreenent were not contingent upon the successful
prosecution of Garcia. Also, this agreenment did not involve
paynment of any fees as consideration for Mata's services; rather,
the consideration was for the State to drop the felony charge and
not revoke his parole. The only fees received by Mita—the
relocation expenses—were not paid as consideration for his
services and certainly were not contingent upon the governnent’s
getting a conviction against Garcia, as evidenced by the fact that
Mata was paid prior to Garcia' s trial.

Lastly, Garcia faces one final insurnountable hurdle: in
United States v. Cervantes-Pacheo, 826 F.2d 310 (5th Gr. 1987) (en

banc), cert. denied, 108 S.Ct. 749 (1988), we overruled WIIianson,

16 Mata was relocated due to threats to his safety.

17



hol ding that “the credibility of the conpensated w tness, |ike that
of the witness promsed a reduced sentence, is for a properly
instructed jury to determ ne. Accordingly, we overrule WIIlianson
and its per se exclusionary rule.” I1d. at 316. As we explained in
Cervant es- Pacheo, an i nformant who i s prom sed a conti ngency fee or
ot her benefits is not automatically excluded from testifying at
trial; rather, the matter should be left to the jury to consider in
wei ghing the credibility of the w tness-informnt. ld. at 315
Certain procedural safeguards, however, nust be enployed in
connection with the use of the informant’s testinony:

“The governnent nust not use or encourage the use of

perjured testinony; the governnent nust conpletely and

tinmely disclose the fee arrangenent to the accused . . .;

the accused nust be given an adequate opportunity to

cross-exam ne the informant and gover nnent agents about

any agreenent to conpensate the witness; and the trial

court shoul d give a special jury instruction pointing out

a suspect credibility of paid witnesses.” United States

v. Bernea, 30 F.3d 1539, 1552 (5th Gr. 1994), cert.

denied, 115 S.Ct. 1113 (1995).

See also United States v. Pruneda-Gonzal ez, 953 F.2d 190, 197-98
(5th Gr.), cert. denied, 112 S.C. 2952 (1992).

In the case sub judice, all of these procedural safeguards
have been satisfied. Garcia does not claimnor does the evidence
show that the governnent knowi ngly used or encouraged perjured
testinony; the governnent tinely disclosed the agreenent to the

defense; Garcia thoroughly cross-exam ned Mata at trial about his

agreenent with the State; and the district court cautioned the jury
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wth a special instruction (as to which no conplaint is nade)
concerning Mata’ s suspect credibility as a conpensat ed or i mruni zed
gover nnent i nformant. Reversal is not warranted based on Mata’s
i nvol vement in this case.

3. Sufficiency of the Evidence

Next, Garcia argues that the evidence was insufficient to
support his conviction for conspiracy. Specifically, he contends
t hat he had no di scussions with any of his codefendants, except for
Al cantar; the only evidence of those discussions was “puffing” on
his taped calls with Mata or between Mata and Al cantar; in the days
preceding the attenpted robbery, he repeatedly failed to return
calls from Mata and Alcantar; and he did not go wth his
codef endants to the warehouse.

In considering Garcia's sufficiency of the evidence claim we
view the evidence presented and all inferences that may be drawn
therefromin the |ight nost favorable to the jury s verdict, and
deci de whether any rational trier of fact could have found each
el enrent of the crine beyond a reasonable doubt. United States v.
Resi o-Trejo, 45 F. 3d 907, 910-11 & n.6 (5th Gr. 1995). 1In a drug
conspiracy prosecution under 21 U S.C. § 846, the governnent nust
prove beyond a reasonabl e doubt (1) the existence of an agreenent
bet ween two or nore persons to violate the narcotics | aws; (2) that
t he defendant knew of the agreenent; and (3) that the defendant

voluntarily participated in the agreenent. United States v.
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Li rones, 8 F.3d 1004, 1009 (5th Cr. 1993), cert. denied, 114 S. C
1562 (1994); United States v. Maltos, 985 F.2d 743, 746 (5th G
1992). A conspiracy can be established by circunstantial evi dence,
that is, the jury frequently may infer its existence from a
defendant’s concert of action wth others. United States v.
Cardenas, 9 F.3d 1139, 1157 (5th G r. 1993), cert. denied, 114
S.Ct. 2150 (1994). The agreenent and the defendant’s know edge and
participation in the conspiracy my be inferred from the
“devel opnent and col |l ocation of circunstances.” Maltos, 985 F.2d
at 746 (internal quotations and citation omtted).

The evi dence shows, primarily through taped conversations and
Mata' s testinony, that Garcia repeatedly agreed to enter into the
conspiracy to steal anpunts of marihuana ranging from 1,000 to
1, 400 pounds; that Garcia recruited Al cantar to assist in the scam
that Garcia schedul ed the neeting between Al cantar and the seller;
that Garcia conferred wth Al cantar prior to going to the warehouse
to inspect the marihuana; and that Garcia continued to show
interest in the days imediately before the attenpted robbery.?’
Vi ewi ng the evidence and all reasonabl e inferences therefromin the
light nost favorable to the verdict, we hold that there is anply
sufficient evidence for a reasonable jury to conclude that Garcia

actively participated in the conspiracy.

17 O her than through cross-exam nati on of governnment w t nesses,
the defense presented no evidence apart from a stipulation that
there was an outstanding arrest warrant for Mata.
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4. Wt hdrawal Defense

Garci a next contends that the district court erred by refusing
to give a correct jury instruction on his withdrawal defense. He
conplains that the instruction given unnecessarily narrowed the
jury’s consideration of activities that could have constituted
W t hdr awal . Al so, he argues that the district court erred by
denying his request that the jury be instructed that if he proved
he withdrew fromthe conspiracy prior to the robbery he should be
found not guilty. The actual instruction, according to Garcia,
| eft open the possibility that the jury could have found hi mguilty
even if they believed that he withdrew fromthe conspiracy.

We review the ower court’s refusal to give a requested jury
instruction for abuse of discretion. United States v. Branch, 91
F.3d 699, 711 (5th Gr. 1996), cert. denied, 117 S.C. 1466 (1997).
W may reverse only if the requested instruction is substantially
correct, was not substantially covered in the charge as a whol e,
and concerns an inportant point inthe trial, the om ssion of which
materially inpaired the defendant’s ability to present a given
defense effectively. United States v. Tannehill, 49 F.3d 1049
1057-58 (5th Gir.), cert. denied, 116 S.C. 167 (1995).

The i nstruction given by the court on wi thdrawal was a correct
statenent of the | aw and appears to have provi ded an adequat e basi s
for the defendant to argue that he was entitled to be found not

guilty based on that defense. Further, the instruction inmediately
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preceding the withdrawal instruction directed the jury that the
def endant nust be a nenber of the conspiracy at the tinme that the
offense is commtted in order to be responsible for the offense.
Hence, the jury was instructed that if it determned that Garcia
had wi thdrawn fromthe conspiracy at the tine that the of fense was
commtted, it could not find himguilty of the conspiracy offense.

Furthernore, there was no evidence of wthdrawal, and
certainly not of withdrawal before any overt act in furtherance of
the conspiracy. United States v. N coll, 664 F.2d 1308, 1315-16
(5th Gr.), cert. denied, 102 S. . 2929 (1982). The district
court did not reversibly err in refusing to give the requested

i nstruction.

5. Mul ti pl e Conspiracy

Garcia argues that the district court erred in not giving the
jury his requested instruction on multiple conspiracies. He
asserts that the evidence “arguably” supports the existence of two
conspiracies, the first occurring before July 20 and the second
being the July 21 attenpted robbery. Garcia contends that his
requested instruction, which stated that “to prove Count One, the
prosecution nust prove beyond a reasonabl e doubt the conspiracy
alleged inthe indictnent . . . [and not a] different conspiracy,”
shoul d have been given to the jury.

I n considering whether a district court properly refused such
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a requested jury instruction, this Court determ nes whether the
requested i nstruction was supported by the evidence. United States
v. Asibor, 109 F.3d 1023, 1036 (5th G r. 1997). I n determ ning
whether a multiple conspiracy instruction should be given, we
consider “the tines, places, persons, offenses charged, and the
overt acts involved.” ld. (internal quotations and citations
omtted). The evidence shows that Garcia and Mata had severa
conversations in which Garcia expressed his intent to steal the
entire | oad of mari huana fromthe warehouse, and al though certain
m nor details of the drug heist were unsettled, throughout the
entire conspiracy the single primary purpose of the conspiracy
never changed. Al cantar and the other codefendants all fully
participated in this sanme conspiracy, and nothing in the record
i ndicates that any of these codefendants were operating under a
different conspiracy. Accordingly, the district court did not err
inrefusing to give the requested instruction because the evi dence
does not reflect the existence of nore than one conspiracy.
6. Sent enci ng Chal | enges

Garcia’'s final argunment on appeal is a challenge to his
sentence on three separate grounds. First, he argues that the
district court erred in determning the quantity of marihuana
attributable to him as various quantities of nmarihuana were
di scussed during the taped conversations ranging from200 to 1,400
pounds. He contends that he shoul d not be held accountable for the

1, 500 pounds anticipated to be obtai ned during the July 21 robbery
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attenpt, but instead shoul d be accountable for only 600-800 pounds.

This Court reviews a district court’s factual findings
concerning the quantity of drugs attributable to a defendant for
clear error. United States v. Maseratti, 1 F.3d 330, 340 (5th Cr
1993), cert. denied, 114 S.Ct. 1096 (1994). A factual finding is
not clearly erroneous if it is plausible in light of the record of
the case as a whole. Id. During a taped tel ephone conversation 2
days before the robbery, Mata told Garcia that the seller had
brought in an additional 800 pounds of nmarihuana and that the
seller now had 1,400 pounds of marihuana. Garcia responded that
was fine and later that evening indicated that he had everything
ready to go for the next day. Thus, there was reliable evidence in
the record to support a finding that Garcia was personally aware
that the conspiracy involved 1,400 pounds of marihuana. The 100
pound difference was inconsequential wth respect to the
calculation of Garcia s base offense |evel. See U S S G 8§
2D1. 1(c) (6). That is, the sane guideline range would have been
produced by 1,400 (or 1,000) pounds as by 1,500 pounds. The
court’s finding was not clearly erroneous.

Second, Garcia contends that the district court erred in
denying his objection to the two-level upward adjustnent for
obstruction of justice based on Mata’'s allegation that on July 24,
a few days after the attenpted robbery, Garcia pointed a pistol at
hi mand shouted a threat. Garcia asserts that he never threatened

Mata wth the pistol.
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The district court’s determ nation that a defendant obstructed
justice within the nmeaning of US. S.G § 3ClL.1 is reviewed for
clear error. United States v. Bethley, 973 F. 2d 396, 402 (5th Cr
1992), cert. denied, 113 S.Ct. 1323 (1993). In addition to hearing
the testinony of Mata at trial concerning the alleged threat, the
district court also heard the testinony of Garcia’s wife at the
sentenci ng hearing, who stated that she was with Garcia during the
all eged incident and that he never pointed the gun or nade any
threats towards Mata. The court rul ed agai nst Garcia, stating that
it was making a credibility determ nation based on what it had
observed at trial and at the sentencing hearing. There is no basis
for finding that the district court’s credibility determ nati on was
clearly erroneous. United States v. McAfee, 8 F.3d 1010, 1018 (5th
Cr. 1993). Thus, the district court did not clearly err in making
the adjustnent for obstruction of justice.

Finally, Garcia conplains that the district court erred in
denying his objection to the four-|level upward adjustnent for his
role as an organizer in crimnal activity involving five or nore
participants. He contends that he di d not exercise decision-nmaking
authority such as setting the quantity and prices and that his only
participation, besides his tel ephone conversations wth Mata, was
his introduction of Alcantar to Mata. He also argues that he did
not recruit the other codefendants and there was no evidence that
he was involved in the planning of the robbery.

This Court reviews a district court’s determ nation that a
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def endant held a supervisory role in an offense under U S S. G 8§
3B1.1 for clear error. United States v. Miusquiz, 45 F. 3d 927, 932-
33 (5th Gr.), cert. denied, 116 S.Ct. 54 (1995). A defendant’s
of fense level is increased by four levels if the defendant was an
organi zer or | eader of any crimnal activity involving five or nore
participants or was otherw se extensive. US S G § 3Bl 1(a).
Proof that the defendant supervised only one other cul pable
participant is sufficient to make the defendant eligible for this
enhancenent. United States v. Washington, 44 F. 3d 1271, 1281 (5th
Cr.), cert. denied, 115 S.C. 2011 (1995). The evi dence shows
that Garcia recruited Alcantar to carry out the schene and
continued to oversee his activities. Alcantar recruited at | east
six other nmen to participate in the robbery. The evidence was
sufficient to support the district court’s inposition of the
adj ust nent .
Concl usi on
Based on the foregoing, we AFFIRM Garcia s conviction and

sent ence.

26



