IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-20130
Summary Cal endar

LAWRENCE D. STERN and RENEE FREEDVAN STERN,
Plaintiffs-Appellants,

VERSUS
TRANSCONTI NENTAL | NSURANCE COVPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
( CA- H 94- 2383)

Septenber 4, 1996
Before SM TH, BENAVI DES, and DENNI'S, Crcuit Judges.

JERRY EE. SMTH, Circuit Judge:”’

Law ence and Renee Stern appeal the grant of summary judgnent
in favor of Transcontinental |nsurance Conpany. Finding no error,

we affirm

Pursuant to 5THAQR R 47.5, the court has determined that this opinion
should not be published and is not precedent except under the linmted
ci rcunstances set forth in 5THGQR R 47.5.4.



l.

The Sterns hired A J. Honmes, Inc. (“Hones”), to build their
dream hone, but Hones resigned as contractor before conpleting it.
The Sterns filed suit in state court, alleging that Hones, inter
alia, enployed shoddy workmanship and substandard buil ding
materials; left the unconpl eted house open to the el enents, causing
it to deteriorate to such an extent that the Sterns had to denoli sh
it; made various msrepresentations; and slandered the Sterns’
title.

Honmes sought defense and indemnification from Transconti nen-
tal, its general liability insurer. Transconti nental declined
coverage and refused to defend, however, and Hones settled the suit
for judgrment in the anobunt of $74,500 and an assignnent of its
cl ai ns agai nst Transcontinental .?

The Sterns filed this action agai nst Transcontinental, seeking
to recover Hones's defense costs and to collect the judgnent
agai nst Hones. After the parties filed conpeting notions for
summary judgnment, the district court granted Transcontinental’s

nmoti on and denied the Sterns’.

! The Texas Supreme Court recently prohibited the assignment of clains
agai nst insurance conpanies in simlar circunstances. See State Farm Fire &
Casualty Co. v. Gandy, No. 94-0781, 1996 W 391215 (Tex. July 12, 1996).
Assumi ng arguendo that Gandy would invalidate the instant assignment, we find
that it does not apply to this case, as Hones transferred its clains before the
suprene court decided Gandy, and Transcontinental did not preserve the error
prior to that tine. See id. at *30 (stating that the court’s hol ding does not
inval i date a prior assignment unless the i nsurance conpany al ready has preserved
the error).



.

The Sterns contend that Transcontinental had a duty to defend
Homes because (1) the Sterns’ alleged damages fall wthin the
policy’s “products-conpl eted operati ons hazard” coverage; (2) any
excl usions apply only to defective work; (3) the policy’s coverage
for personal and advertising injury covers the Sterns’ clains for
sl ander of title; (4) the policy’s provisions for personal and
bodily injury provide conpensation for the Sterns’ nental angui sh;
(5) the Sterns’ injuries were not substantially certain to follow
from Hones’s intentional conduct; and (6) Transcontinental’s
failure to assert various policy exclusions at the tinme that it
denied coverage estopped it from relying upon them in this
litigation.

The magi strate judge provided a thorough and well-reasoned
Amended Menorandum and Recomendation that the district court
adopt ed. W affirm essentially for the reasons stated in that

menor andum adding only the foll ow ng comments.

A
The Sterns contend that deterioration of the unfinished
resi dence caused by weather conditions constitutes an *“occur-

rence.”? The policy covers bodily injury and property damage only

2 The Sterns’ appellate briefs could be construed to assert that Homes’s
def ecti ve wor kmanshi p was an “occurrence” giving rise to a duty to defend. In
their sunmary judgnent briefs in the district court, however, the Sterns raised
only claims stenm ng fromweat her damage and sl ander of title. Thus, the Sterns
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if they result from an “occurrence,” see Commercial General
Liability Coverage Form[hereinafter “Policy”] 8 1.A 1.b(1), andit
defines “occurrence” as “an accident, including continuous or
repeated exposure to substantially the sane general harnfu
conditions,” id. at V.9. In addition, the policy excludes injuries
that were “expected or intended fromthe standpoint of the insured”
fromcoverage. I1d. at I.A 2.a. Thus, the Sterns may recover only
if the injury was not a “natural and probable” consequence of
Honmes’s intentional actions. See Bitum nous Casualty Corp. V.
Vacuum Tanks, Inc., 75 F.3d 1048, 1054 (5th Cr. 1996).

The Sterns argue that Honmes could not have expected that the
structure woul d deteriorate to such an extent that the Sterns woul d
have to denpolish it. In other words, while the injury was a
nat ural and probabl e consequence of abandonnent of the project, the
extent of that injury was not.

There is little authority on point, but tw cases hold that
“[t]he requisite accident may i nhere in the scope of damages.” See
Hartford Casualty Co. v. Cruse, 938 F. 2d 601, 605 (5th Gr. 1991);
Travelers Ins. Co. v. Volentine, 578 S.W2d 501, 503 (Tex. Gv.
App. SSTexar kana 1979, no wit). Wile the present case involves a

foreseeable injury to the house as a whole, however, Cruse and

abandoned any argunment based upon defici ent performance of construction services
by failing to present it. See Cupit v. Wiitley, 28 F.3d 532, 535 &n.5 (5th Gr.
1994), cert. denied, 115 S. C. 1128 (1995) (holding that argunments not raised
bef ore magi strate judge issues his report and recomendati on are waived).
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Vol entine invol ved defects in a discrete product that unexpectedly
caused significant danage to a much | arger entity. See Cruse, 938
F.2d at 602, 605 (defects in foundation of house that caused
“extensive” damage to entire honme); Volentine, 578 S.W2d at 503
(mal function of one valve that destroyed entire engine).

The holdings of Cruse and Volentine have only limted
applicability outside of the products liability context. First, a
defective product’s destruction of a larger entity causes essen-
tially two injuries: a likely one to the product itself and an
unantici pated one to the larger entity. Second, it is reasonable
to assunme, in products cases, that danage beyond the specific
product is often difficult to foresee. In the present case,
however, there is a single, foreseeable injury.

Extending Cruse and Volentine to this case would radically
expand t he scope of insurance coverage. As it would be inpossible
to determ ne precisely how much damage to each part of the hone is
foreseeable, a builder could always argue that he reasonably
expected slightly | ess danmage than actually occurred. Extending
coverage to such cases is counterintuitive: In general, the extent
of an injury is relevant only to the anmount for which a defendant
is liable, not the threshold determnation of liability itself.

In short, the principle that “[t]he requisite accident my
inhere in the scope of damages” is sensible in the context of

defective products, but it lacks alimting principle in cases such



as the present one. W agree with the magistrate judge that as
“Honmes’ [s] intended conduct inevitably and predictably caused the
weat her deterioration,” the ensuing damage did not result from an

“occurrence.”

B

The Sterns contend that their clains fall within the policy’s
“product s- conpl et ed operati ons hazard” coverage. As the nagistrate
j udge expl ai ned, however, the policy provides no such coverage.
Instead, the policy uses the expression “products-conpleted
operations hazard” as a term of art in delineating various
exclusions from the policy’'s coverage for, anong other things,
bodily injury and property danmage.

The Sterns contend that the 1992 renewal declaration for the
policy shows that the policy provides coverage for products-
conpl eted operations hazards. First, they observe that under the
heading “Limts of Insurance,” the declaration specifies a
“Product s- Conpl et ed Operations Aggregate Limt” of $500,000. The
policy states that the “Products-Conpleted QOperations Aggregate
Limt” is the nost that Transcontinental wll pay under the
coverage for bodily injury and property danmage if the liability
falls within the definition of “products-conpleted operations
hazard.” See Policy § Il1I.3.

Second, they point to a portion of the declaration show ng a



prem um paid for “ContractorsSSExecutive Supervisors or Executive
Superintendents |ncluding Products and/or Conpleted Operations.”
Once agai n, however, the declaration sinply reflects that coverage
for bodily injury and property damage includes coverage for
conpleted operations; it in no way purports to override the
policy’s requirenent of an “occurrence.”

As the Sterns have not shown that their damages resulted from
an “occurrence,” they are not entitled to recover for injury

resulting fromconpl eted operations. The judgnent is AFFI RVED



