IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-20006

Summary Cal endar

AMERI CAN HOVE ASSURANCE COVPANY,
Pl ai nti ff-Counter Defendant

Appel | ee,

ver sus

UNI TRAMP LI M TED and
UNI TRAMP, S. A,
Def endant s- Count er
Cl ai mant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- H 95-522)

June 20, 1996
Before HI GG NBOTHAM DUHE, and EMLIO M GARZA, Circuit Judges.
PER CURI AM *
Unitranp Limted and Unitranp, S. A appeal the judgnent of the
U S District Court declaring that Anerican Honme Assurance Conpany

owes them no indemity for losses they incurred in a shipping

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



m shap. They further appeal the district court's award of
attorneys' fees to Anerican Hone. W vacate the district court's
j udgnent and remand for further proceedings.

| .

Unitranp was the tinme charterer of the MV 3 enita, a general
cargo vessel owned by Ugl and. On June 8, 1993, Enjet Refining,
Inc. delivered 450 tons of fuel to the MV denita at Enjet's
Ingleside facility near Corpus Christi, Texas. Unitranp ordered
that the fuel be kept in segregated bunkers while a |aboratory
anal ysis of the fuel was perfornmed. The MV denita departed for
Mobi | e, Al abama on June 9. In Mbile, the ship took on a cargo of
coal. The MV denita departed Mbile on June 13, 1993 bound for
Casabl anca.

On June 14, 1993, while the MV denita was at sea, Unitranp
received the report of the |aboratory analysis of the fuel. The
report disclosed an unacceptably high I evel of water in the fuel.
Ugl and infornmed Unitranp that the fuel could not be used. Unitranp
directed the MV Aenita to proceed to Tanpa, Florida, where Enjet
refuel ed the ship.

Unitranp sued Enjet for losses it incurred as a result of the
del ay caused by the need to refuel the MV denita. Enjet filed
for bankruptcy while the Unitranp suit was pending, but the
bankruptcy court lifted the automatic stay and permtted Unitranp
to continue prosecuting its lawsuit against Enjet. Unitranp and
Enj et subsequently settled the dispute for $210, 000.
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Unitranp then sought to recover its judgnent from Enjet's
insurer, Anmerican Hone. American Hone had issued Galveston
Termnal, Inc. a conprehensive liability policy effective fromJune
12, 1992 to noon on June 12, 1993. The policy naned Enjet as an
addi tional assured and covered liability arising fromoperations at
schedul ed | ocati ons. Enjet's Ingleside facility was not one of
t hose covered | ocations. Anerican Honme renewed the policy. The
renewed policy was effective as of noon on June 12, 1993 and
covered Enjet's Ingleside facility.

Both policies defined an "occurrence" as:

an event or a continuous or repeated exposure to

condi ti ons which unintentionally, fromthe standpoi nt of

t he Assureds, causes injury, | oss, damges or destruction

during the policy period. Any nunber of such injuries,

damage or destruction resulting froma comon cause or
fromexposure to substantially the sane conditions shal

be deened to result from one occurrence.?

The policies further provided that "[o]perations or products in
exi stence prior to the inception of this policy which cause or
result in bodily injury or property damage during the policy period
are covered by this policy."

Anmerican Hone sued Unitranp, seeking a declaratory judgnent
that it owed Unitranp no indemity under its policies. Unitranp

count ercl ai ned, seeking a declaration to the contrary. The crux of

the litigation centered on when the covered "occurrence" happened:

. The renewal policy omts the term"loss" fromthis
definition. The parties do not contend that the difference in
policy | anguage affects this appeal.
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when the fuel was |oaded on board the ship or when Unitranp
di scovered that the fuel was unacceptable. The district court
agreed with Anmerican Hone that, under the terns of the policy,
liability attached at the tine of the causative event, not at the
ti me damage was di scovered. Since Enjet delivered the bad fuel at
a tinme when Anerican Hone's policy did not cover Enjet's Ingleside
facility, no coverage existed. The district court awarded Aneri can
Hone declaratory relief and, subsequently, $7,750 in attorneys'
f ees.
.

On appeal, Unitranp argues that, under Texas law, an
"occurrence" is not when the act causing the damage is commtted,
but rather when the damage from that act is actually sustained.
According to Unitranp, it did not sustain any damage until it
di scovered that the fuel was bad, that is, on June 14, 1993 when
the MV denita was at sea.

In Snug Harbor, Ltd. v. Zurich Ins., 968 F.2d 538, 544 (5th

Cr. 1992), we observed that "Texas courts have concl uded that the
time of an occurrence is when a clai mant sustains actual danage--
not necessarily when the act or om ssion causing that damage is

commtted." See Dorchester Devel opnent v. Safeco Ins., 737 S. W 2d

380, 383 (Tex. App.--Dallas 1987, no wit); Cullen/Frost Bank of

Dallas v. Comobnwealth Lloyd's Ins. Co., 852 S.W2d 252, 257 (Tex.

App.--Dallas 1993, wit denied). In this case, the district court
held that liability attaches at the tinme of the causative event.
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Al t hough we are inclined to agree with the district court's reading
of the policy |anguage, both Texas courts and this circuit have
construed sim |l ar policy | anguage as requiring an anal ysis of when
t he damage nmani fested itself.

We therefore VACATE the district court's judgnent and REMAND
for a determ nation of when Unitranp sustained actual danage. W

al so VACATE the district court's award of attorneys' fees.



