IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-11546

CHRI STI NE LOUGHWVAN,
Pl ai ntiff-Appellant,

ver sus

SOUTHWESTERN BELL TELEPHONE COMPANY,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Northern District of Texas
Dal | as Di vi si on
(3:95-CV-2828-T)

Cct ober 28, 1997

Before KING DUHE and WENER, Circuit Judges
PER CURI AM:

Plaintiff-Appellant Christine Loughnman appeals the district
court’s grant of sunmmary judgnent in favor of her forner enployer,
Def endant - Appel | ee  Sout hwestern Bell Tel ephone Conpany (SWBT),

di smssing her claim of discrimnation under the Anericans wth

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



Disabilities Act (ADA).! Concluding that the district court’s sua
sponte grant of SWBT' s notion was nade w thout Loughman’s being
furnished notice as required by FED. R Qv. P. 56(c), we reverse
and remand for further proceedings.
| .
FACTS AND PROCEEDI NGS
Loughman went to work for SWBT as a service representative for

SWBT i n Novenber 1989, handling custoner calls and entering service

orders and other data into a conputer. 1In 1990, she began to show
signs of carpal tunnel syndronme — a repetitive stress disorder
that can be associated with sustained typing —in her right hand.

After a positive diagnosis, she underwent carpal tunnel release
surgery in 1992. In 1993, she underwent simlar surgery for her
left wist after experiencing pain in her |eft hand.

Follow ng the 1993 surgery, her physician inmposed a work
restriction requiring her to take one fifteen-mnute break each
hour. During each such break, Loughman was not to type but would
be permtted to performother tasks. SWBT refused to i npl enent the

work restriction,? which refusal allegedly caused Loughman furt her

142 U . S. C. 812101 et seq. (1994).

2Loughman cl ai ns, on appeal, that SWBT pernitted her to work
under the conditions prescribed by her physician from May to
Cct ober of 1994, after which SWBT di scontinued its accommodati on.
This contention appears to be inconsistent wth Loughman's
conplaint and her affidavit in support of her response to SWBT s
nmotion for summary judgnent. SWBT does not acknow edge that it
conplied with the work restriction at any tine.
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injury. I n Novenber 1994, her physician advised her to take a
| eave of absence fromwork until January 1995. |In response to her
doctor’s recommendati on, SWBT pl aced Loughman on thirty days | eave
W t hout pay. She returned to work in January 1995 but SWBT
continued to deny her the prescribed typing breaks. Loughman
clains that SWBT' s refusal resulted in further injury that required
yet another surgery in May 1995.

After the 1995 surgery, Loughman’s physician rel eased her to

work in August but with permanent restrictions, including “no
typing for nore than thirty mnutes at a tine, with five mnute
breaks in between.” SWBT did not permt Loughman to work with
t hese typi ng breaks when she returned. It concluded —based upon
an internal study of service representatives and a vi deot ape study
of Loughman’s work —— that no accommpbdation was necessary;
according to these studies, Loughman’s job did not require thirty
m nutes of continuous typing and, in fact, afforded her nore non-
typing time than prescribed by her doctors. Loughman refused to
return to work wi thout an accommbdati on authorizing the typing
breaks prescribed by her physician,® and filed a Charge of
Discrimnation with the EECC, |eading to this case.

Loughman brought suit chargi ng t hat SWBT di scri m nat ed agai nst

her, in violation of 812112(a), by refusing to acconmobdate her

physical limtations. SWBT noved for summary judgnent solely on

SSWBT cl ains that it deened Loughman to have abandoned her job
after her benefits expired; Loughman clains that SWBT fired her.
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the ground that Loughman was not a “qualified individual with a
disability” within the neaning of the ADA, and thus coul d not nake

out a prima facie case under the Act.* The district court agreed

that Loughman could not establish a prim facie case, but on a

ground entirely different fromthe one urged in SWBT's notion for
summary | udgnent. In fact, for purposes of ruling on SWBT s
nmotion, the court assuned that the conditions precedent to a
discrimnation claim under the ADA had been net, i.e., that
Loughman suffered froma disability and that she was qualified to
perform the essential functions of her job. Nevert hel ess, the
court determned that, wunder those of the facts that are
undi sput ed, Loughman was not the victi mof unlawful discrimnation,
and di sm ssed her case.

In its order, the district court characterized Loughman’s
discrimnation claimas requiring her to show “(1) that she is a
di sabl ed person within the neaning of the ADA; (2) that she is
qualified to performthe essential functions of her job, with or
W t hout reasonabl e accommobdation; and (3) that Southwestern Bel
di scri m nat ed agai nst her because of her disability.” Wth respect

tothe third el enent, the court appears to have conflated what this

“To establish a prinma faci e case of intentional discrimnation
under the ADA, the plaintiff nust either present direct evidence of
discrimnation or show that: “(1) he or she suffers from a
disability; (2) he or she is qualified for the job; (3) he or she
was subject to an adverse enpl oynent action; and (4) he or she was
replaced by a non-di sabled person or was treated |ess favorably
t han non-di sabl ed enpl oyees.” Daigle v. Liberty Life Ins. Co., 70
F.3d 394, 396 (5th Cr. 1995).




Circuit recognizes as two separate elenents needed to establish a

prima facie case of discrimnation under the ADA.®> Anpbng ot her

things, the plaintiff nust showboth (1) that the defendant took an
adverse enpl oynent action against the plaintiff, and (2) that the
def endant replaced the plaintiff wth a non-disabled person or
treated the plaintiff | ess favorably than non-di sabl ed enpl oyees.

The district court based its determ nati on on SWBT s i nter nal
service representative study and video tape study of Loughman
i ndi vi dual ly. The internal study indicated that service
representatives averaged 11.1 mnutes of typing per hour, with a
standard deviation of 6.9 mnutes. An analysis of the video tape
study, according to a SWBT disabilities service mnager, showed
t hat Loughman spent nost of her tine at work tal king, thinking and
listening, rather then entering data into a conputer. The studies
reflected that the average service representative spends | ess than
twenty m nutes per hour actually typing and that Loughman’s work
did not require continuous data entry. The court concluded that,
i nasnmuch as the physician-mandated work restriction was already a
facet of Loughman’s job, the typing breaks were not a necessary
accommodat i on under the ADA and, as a result, SWBT acted reasonably
and not discrimnatorily in refusing to inplenent the prescribed

breaks. In drawing its conclusion, the court relied additionally

> Daigle, 70 F.3d at 396; Burch v. Coca-Cola Co., 119 F.3d
305, 320 (5th CGr. 1997). This conflation, however, does not
af fect our analysis of the district court’s order.
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on Loughman’s failure to point to any evidence indicating the
anount of time that she actually spent typing as well as her
failure to contest the validity of SWBT's studies. Dismssing as
i nsufficient the “vague” statenent in Loughman’s affidavit that she
typed “extensively,” the court determned that no evidence
contradicted the results of SWBT' s studi es.

Loughman tinmely appeals the district court’s order, arguing

that it granted sunmary judgnent sua sponte on an entirely

different ground than the one advanced by SWBT in its summary
j udgnent notion. She contends that the court thus erred reversibly
when it granted summary judgnent w thout providing her ten days
notice of its intention to consider granting the notion on grounds
ot her than those advanced by the novant. Alternatively, Loughman
argues that evenif the court’s consideration of the discrimnation
guestion was proper, it nonetheless erred in granting the notion
because there was sufficient evidence in the record to create a
fact issue on the matter. As evidence that the prescribed work
restrictions were necessary and that SWBT' s refusal to inplenent
them thus constitutes discrimnation against her on the basis of
her disability, Loughman points, inter alia, to the facts that (1)
she was injured in the course of performng her job w thout the
recommended breaks, (2) her treating physician disagreed with the
results of the service representative study, and (3) given the
opportunity, she woul d have contested the accuracy of the studies.

.
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ANALYSI S

A STANDARD OF REVI EW

We review the district court’s grant of sunmmary judgnent de
novo, applying the sane standards as the district court.® Sumary
judgnent is proper when the evidence, viewed in the |ight nost
favorable to the nonnoving party, shows that there is no genuine
issue of material fact and that the noving party is entitled to
judgment as a matter of law ’
B. APPLI CABLE LAW

A district court cannot grant summary judgnent sua sponte

unless it gives ten days notice to the adverse party.°® Absent

SMel ton v. Teachers Ins. & Annuity Ass’'n of Anerica, 114 F. 3d
557, 559 (5th Cir. 1997).

'River Prod. Co., Inc. v. Baker Hughes Prod. Tools, Inc., 98
F.3d 857, 859 (5th Cr. 1996)(citing Fed. R Cv. P. 56(c)).

%W do not address whet her Loughman di scharged her burden of
produci ng evi dence on the discrimnation question as we agree with
her contention that the court erred by considering the notion on
its own grounds wthout giving her proper notice. As an
alternative basis for affirmng the district court’s order, SVBT
reurges the original grounds upon which it sought sunmary j udgnent,
i.e., that Loughman cannot prove that she is a qualified individual
wth a disability within the nmeaning of the ADA. Notw thstandi ng
our de novo review of orders granting summary judgnent, we decline
to address this issue given that (1) the district judge assuned,
w t hout deci ding, that Loughman was a qualified individual with a
disability, and (2) the issue was not briefed by Loughman and was
not raised as a point of error; rather, it was raised by SWBT as an
alternative ground for affirmance. Even so, we have the distinct
i npression that the summary judgnent evidence in the record on
appeal is sufficient to denonstrate the existence of material
i ssues of fact on the question of ADA discrimnation.

°Judwi n Properties, Inc. v. United States Fire Ins. Co., 973
F.2d 432, 436-37 (5th Gr. 1992); John Deere Co. v. Anerican Nat’l
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formal notice, the nonnoving party may nevert hel ess be deened to be
on notice —enabling a court to enter sunmary judgnent sua sponte
——if the basis on which the notion is granted is otherw se raised
in a manner sufficient to nake the nonnoving party aware that
failure to present evidence on the issue could be grounds for
sunmary j udgnent . 10

SWBT argues that the district court did not enter summary

j udgnent sua sponte. Rather, insists SWBT, the court did not act

of its own volition or without pronpting from a party, but in
response to SWBT's detailed notion. In so arguing, SWBT
m sconstrues the neani ng of “sua sponte” in the context of summary
j udgnent consideration. A court enters a summary judgnent sua
sponte when it grants the noti on on grounds ot her than those urged
by the novant.! In such instances, FED. R CvVv. P. 56(c)’s ten-day
notice requirenent nandates that the court afford the nonnoving

party “an opportunity to respond and develop the record in

Bank, 809 F.2d 1190, 1191 (5th Gr. 1987); Capital Filns Corp. V.
Charles Fries Prods., Inc., 628 F.2d 387, 391 (5th Cr. 1980).

10See John Deere, 809 F.2d at 1191; See also Celotex Corp. V.
Catrett, 477 U.S. 317, 326 (1986) (“[DJistrict courts are wdely
acknowl edged to possess the power to enter summary judgnent sua
sponte, so long as the losing party was on notice that she had to
cone forward with all of her evidence.”).

11See John Deere, 809 F.2d at 1192 (“Since the district court
relied on grounds not advanced by the noving party as a basis for
granting summary judgnent, and did not give proper notice to the
[ adverse party] before granting judgnment on such grounds, its
j udgnent cannot be upheld on appeal.”); see also Judwin, 973 F. 2d
at 436- 37.




opposition to requested sunmary judgnent.”?!?

SWBT further argues that Loughman was on notice that SWBT was
seeki ng summary judgnment on the ground that she coul d not neet her
burden of production on any of the elenents of her discrimnation
claim expressly including the question whether SWBT s deni al of
the prescribed typing breaks constituted an adverse enploynent
action. In support of its argunent, SWBT mai ntains that Loughman
was aware that her ADA claimwas being challenged in its entirety
and t hat SWBT had of f ered undi sput ed summary j udgnent evi dence t hat
she was not required to type for periods | onger than recomended by
her doctors.

Qur review of SWBT's notion and its brief filed in the
district court in support of that notion convinces us that the
necessity of Loughman’s nedical restrictions —and, therefore, the
question whether SWBT's refusal to inplenent her requested
accommodati on anounted to an adverse enpl oynent acti on —was not
raised in a manner sufficient to put Loughman on notice that her
failure to present evidence on the issue could be grounds for a
summary judgnent dism ssing her clains. At the outset of its
nmotion, SWBT explicitly stated that sunmmary judgnent should be
entered because Loughman could not prove an essential elenent of
her claim —nanely, that she is a qualified individual wth a

disability. Likewse, SWBT' s district court brief in support of

12John Deere, 809 F.2d at 1192, n. 2
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its notion is dedicated exclusively to advocating di sm ssal on that
gr ound. SWBT nentions the issue on which the district court
granted summary judgnent only in passing, noting that, “[o] ne does
not reach the reasonabl eness of the accommopdati on sought unti
first establishing that the plaintiff is disabled within the
meani ng of the ADA.” SWBT did not propose dism ssal on the adverse
enpl oynent action el enent of Loughman’s claimuntil its reply brief
in support of its notion, by which tinme Loughman could not have
presented evidence on the issue for the court’s consideration.
SWBT al so argues that even if the court’s order was entered

sua sponte, it still should stand because the deadline for

designating testifying experts and expert reports, as mandated by
the Scheduling Order, had passed by the tinme the court considered
the notion. Thus, asserts SWBT, even if Loughman had received the
ten-day notice, it would have been to no avail because she could
not have introduced testinony to controvert SWBT' s evidence that
the requested accommpdation was unnecessary. Even assuni ng,
ar guendo, t hat Loughman were precluded from presenting
controverting expert testinony, such preclusion would not be fatal
to her case. W are not persuaded that expert testinony would be
required to create genuine issues of material fact concerning the
necessity of Loughman’s proposed accommodati on. 3 In fact, we

discern that, in its present state, the record contains disputed

BLoughman, with or without the assi stance of expert testinony,
could challenge the validity of the SWBT studies relied on by the
district court in finding that the requested accommobdati on was
unnecessary.
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factual issues on that very question.

When a district court enters summary judgnent sua sponte

W t hout ensuring that the nonnoving party has had adequate notice
of the court’s intentions, we are constrained to reverse. The
nonnmovant is entitled to an opportunity to present his case to the
court prior to such a dismssal, “[e]ven though summary judgnent
may have been proper on the nerits.”! Under the instant
ci rcunst ances, Loughman was deprived of such an opportunity.
L1,
CONCLUSI ON

For the foregoing reasons, the judgnent of the district court

is REVERSED and REMANDED for further proceedings consistent with

t hi s opinion.

“Judwi n, 973 F.2d at 437. See also John Deere 809 F.2d at
1192 (“Since the district court’s grant of summary judgnent was not
based on grounds advanced by the [defendant], and no opportunity
was given to [the plaintiff] to respond, we nust reverse.”).
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