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In the Matter of: ALPHONSO SCLOVON,
Debt or .
ALPHONSO SCOLOMON,
Appel | ant,
vVer sus

GRAHAM BARBER COLLEGE, | NC.,

Appel | ee.
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Sept enber 25, 1997
Before DAVIS, EMLIO M GARZA, and STEWART, Circuit Judges.
PER CURI AM *

The debtor, Al phonso Sol onon, appeals the district court’s
affirmance of three orders issued by the bankruptcy court (1)
entering a nondischargeable judgnent against Solonmon and his
estate, (2) confirm ng Sol onon’s pl an of reorgani zati on as nodi fi ed
by a settlenent agreenent negotiated by the trustee, Robert
M | bank, and (3) converting his case fromchapter 11 to chapter 7.

W affirm

Pursuant to 5TH GR R 47.5, the court has determned that this
opi ni on shoul d not be published and is not precedent except under the linmted
circunstances set forth in 5TH QR R 47.5. 4.
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I

In May 1994, Sol onon filed a voluntary petition for bankruptcy
relief under chapter 11 of the Bankruptcy Code. The bankruptcy
court subsequently converted Solonon’s case to chapter 7 and
appoi nted M| bank as trustee of the estate. Sol onon converted the
case back to chapter 11, and Ml bank remained as chapter 11
trustee.

At the tinme he filed his bankruptcy petition, Solonon was
involved in litigation in Texas state court with LaFrance G aham
as executrix of the Estate of Johnny Graham Sr., and G aham Bar ber
Col Il ege (collectively, “the College”) concerning Solonon’s all eged
breaches of fiduciary duty during his tenure as president of the
Coll ege. The state court action was renoved to bankruptcy court
and, after trial, the bankruptcy court entered a judgnent agai nst
Sol onon in the amount of $224, 724 plus pre-judgnent interest. The
court further ordered the judgnent nondi schargeabl e under sections
523(a)(2)(A), (a)(4), and (a)(6) of the Bankruptcy Code! and

entered an order allow ng the judgnent against Solonpbn’s estate.

! Section 523(a) of the Bankruptcy Code excludes certain debts from
di scharge in bankruptcy. The relevant portions of the section provide that:

(a) discharge [under this title] does not discharge an individual
debtor from any debt))

(2) for nmoney . . . to the extent obtained by .

actual fraud . . .;

(4) for fraud or defal cation while acting in a fiduciary

capacity, enbezzlenent, or |arceny;

(6) for willful and nalicious injury by the debtor to

another entity or to the property of another entity

11 U.S.C. § 523(a).



Sol onon appeal ed t he danage award and nondi schargeability judgnent
to the district court, but did not appeal the court’s order

all owi ng the claimagainst the estate.

Sol onon filed a proposed plan of reorgani zation (“the Plan”)
whi ch the bankruptcy court confirmed on Decenber 15, 1995. The
Plan provided for the creation of a trust for the |iquidation of
all assets of the estate until such tine as the creditors were paid
in full. The Plan further provided that M| bank woul d conti nue as
liquidating trustee after confirmtion. As part of the Plan,
Sol onobn agreed to pay $50,000 in post-confirmation incone to the

liquidating trust on or before January 31, 1996.

Prior to confirmation of the Plan, Ml bank negotiated a



conprom se and settl enent of the Coll ege’s claimagai nst the estate
(the “Conprom se”) which provided that, in exchange for the
transfer of all right, title, and interest held by the bankruptcy
estate in the stock and assets of the College, the College would
rel ease the nondi schargeabl e judgnment, waive all clains against
Sol omon and his bankruptcy estate, including a $103, 000 proof of
claimfiled by LaFrance Graham and di sm ss all pendi ng proceedi ngs
with prejudice. In addition, G ahamagreed to pay $80, 000 cash to
the estate in settlenent of a separate judgnent held by the estate
agai nst Graham (t he “Payne judgnent”) whi ch had an approxi nate face
value of $110,000 including interest. The bankruptcy court
approved the Conpromse, finding it “fair, equitable, and in the
best interests of the [estate] and its creditors” and “elim nates
the I argest known or allowed claim. . . and locks in a discharge
for the Debtor.” The bankruptcy court then approved the Plan as
nmodi fied by the Conprom se. Sol onon appeal ed the bankruptcy
court’s order approving the Conprom se and the order confirm ng the
Plan i nsofar as it conditioned confirmation on the Conprom se. The

district court consolidated the two appeal s.

Wi |l e Sol onon’ s appeal of the confirmation order was pending
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before the district court, MIbank and the Col | ege i npl enented the
Conpromi se. The Coll ege paid $80,000 to the trust and the trust
transferred the stock to the College. In addition, the bankruptcy
court entered orders releasing the nondischargeable judgnent
agai nst the estate and Sol onon and authorizing w thdrawal of all
cl ai ns agai nst the estate.

After confirmation of the Plan, Solonon failed to contribute
the required $50,000 in post-confirmation incone by January 31,
1996, as required by the Plan. In accordance with Article 11.2 of
the Plan, MIbank filed a notion to show cause why the case should
not be converted to chapter 7 wunder section 1112(b) of the
Bankruptcy Code.? Follow ng a hearing, the bankruptcy court found
t hat Sol onon had not fulfilled his obligation to nake the paynent,
that failure to make the paynent constituted a material default
under the Plan, and that conversion of the case for continued
i qui dati on under chapter 7, rather than dism ssal, would be in the
best interests of the creditors. Accordingly, the bankruptcy court
converted the case to chapter 7. Sol onon appeal ed the conversion

or der.

2 Section 1112(b) provi des:

(b) Except as provided in subsection (c¢) of this section, on request of a
party in interest or the United States trustee or bankruptcy
adm nistrator, and after notice and a hearing, the court may convert a
case under this chapter to a case under chapter 7 of this title or may
di sm ss a case under this chapter, whichever is in the best interest of
creditors and the estate, for cause, including))

.(85 material defaul t by the debtor with respect to a confirmed pl an

11 U.S.C. § 1112



Soon after the bankruptcy court converted the case, the
district court dism ssed Sol onon’ s appeal of the bankruptcy court’s
order confirmng the Plan, reasoning that since the case had been
converted to chapter 7, the appeal of confirmation of a chapter 11
pl an of reorgani zation is noot. Several nonths later, the district
court affirmed the bankruptcy court’s order converting the case to
chapter 7 and di sm ssed Sol onon’ s appeal of the nondi schargeability
j udgnent . Sol onon appeals each of these three orders by the
district court.

I

W w il first address Sol onon’s appeal of the district court’s
af fi rmance of the bankruptcy court’s order converting his case from
chapter 11 to chapter 7. A determ nation of whether cause under
section 1112(b) exists rests in the sound discretion of the
bankruptcy court. Sullivan Central Plaza |, Ltd. v. Bancboston
Real Estate Capital Corp. (Matter of Sullivan Cent. Plaza |, Ltd.),
935 F.2d 723, 728 (5th Gr. 1991). W review a bankruptcy court’s
findings of fact for clear error and its determ nation of issues of
| aw de novo. Border v. McDaniel (Matter of MDaniel), 70 F. 3d 841,
842-43 (5th Gir. 1995).

A

Solonon first argues that the district court erred in

affirmng the bankruptcy court’s determ nation that his failure to

pay $50, 000 in post-confirmation inconme to the Trust constituted a



material default under the Plan. Al phonso insists that Janet
Sol onon made thi s paynent on his behal f when she contributed her 50
percent interest in the proceeds from the sale of comunity
property to the Trust.

Janet held a 50 percent interest in all comunity property
assets imediately prior to commencenent of the bankruptcy
pr oceedi ng. After Al phonso filed his petition, Janet, as non-
debtor spouse, becane a creditor of the estate based on her
interest in that property. Several nonths prior to confirnmation of
the Plan, Janet filed a notion to order MIbank to release her
share of the proceeds fromthe sale of conmmunity property assets
pursuant to 11 U.S.C. 8§ 363(j).* Before the bankruptcy court rul ed
on the notion, however, Al phonso filed a proposed nodification of
the Plan by which Janet would reserve the right to contribute to
the estate, as an additional source of funding, her share of those
assets up to the anount of $138,000. The Sol onbns argue that the
bankruptcy court granted this nodification and accepted Janet’s
contribution of $138,000, including $50,000 in satisfaction of
Al phonso’ s obligation under the Pl an.

Sol onon m scharacteri zes the bankruptcy court’s bench ruling.

As the district court correctly noted, the bankruptcy judge did not

8 Section 363(j) states: “After a sale of property to which subsection
(g) or (h) of this section applies, the trustee shall distribute to the debtor’s
spouse or the co-owners of such property, as the case may be, and to the estate,
t he proceeds of such sale . . . according to the interests of such spouse or co-
owner, and of the estate.”



rule on Janet’s notion for distribution of her conmunity property
interest but rather carried the notion until such time as $276, 000
in community property assets had been distributed.* At any rate,
Janet Sol onon is not entitled to collect any part of her one-half
interest in community property assets wuntil the estate is
conpl etely adm ni st ered. See In re Melenyzer, 140 B.R 143, 148
n.16 (Bankr. WD. Tex. 1992) (finding that “the nere fact that
certain property belongs to the comunity estate does not nake the
non-debtor spouse immediately entitled to receive and spend her
one-half interest”). Section 541(a)(2) of the Bankruptcy Code
i ncludes as property of the estate “[a]ll interests of the debtor
and the debtor’s spouse in comunity property” that is “(A) under
the sole, equal, or joint managenent and control of the debtor; or
(B) liable for an all owabl e clai magainst the debtor . . . .7 11
US C 8 541(a)(2). The bankruptcy court specifically found that
Al phonso Sol onon had either sole or joint control and nanagenent of
all of the community property in question. In addition, under
Texas law, community property subject to sole or joint control of
a spouse is subject to the liabilities of that spouse. Tex. Fam
Code Ann. 8§ 3.202(c) (West 1997) (formerly Tex. Fam Code Ann

8 5.61(c)). Therefore, under section 541(a)(2), Janet Sol onon’s

4 The bankruptcy court reasoned that at that tinme, Janet’s notion may
be moot since the $276,000 distributed to creditors would include Janet’s
proposed contri bution of $138,000 i n addi tional funding for the estate. |n doing
so, however, the court specifically declined to rule on the question of whether
Janet was actually entitled to distribution of $138,000 so as to enable her to
nake the proposed contri bution.



share of community property assets becane property of the estate
upon commencenent of the case, subject to admnistration by the
trustee and paynent to creditors.

Janet, however, asserts that she has an i medi ate right to the
proceeds of the sale of her community property interest under 11
US C 8 363(j). Section 363(j), however, provides for paynent of
the non-debtor spouse’s interest in property sold by the trustee
only if the property is also subject to section 363(g) or (h). It
is clear that subsection (g), which governs “dower or curtesy,”
does not apply in this case. Moreover, by its terns, section
363(h) applies only to property owned jointly by the estate and a
third party, not to property wholly-owned by the estate.®> Through
the operation of section 541(a), the estate acquired both
Al phonso’s and Janet’s interests in the conmunity property and is
therefore the sole owner. Section 363(h) is sinply inapplicable.?
See In re Hendrick, 45 B.R 976, 987-88 (Bankr. MD. La. 1985)
(hol ding that 8§ 363(h) does not apply to community property); Inre
Verges, 1992 W. 77791 *6 (E. D.La. 1992) (finding that § 363(j) does

not apply to distribution of proceeds of sale of fornmer community

5 Section 363(h) allows the trustee, under certain circunstances, to
“sell both the estate’'s interest . . . and the interest of any co-owner in
property in which the debtor had, at the tine of the comencenent of the case,
an undivided interest as a tenant in comon, joint tenant, or tenant by the
entirety.”

6 Qur conclusionis further bol stered by the | anguage of section 363(i)
whi ch specifically distinguishes between jointly-owned property to which
subsection (h) applies and property of the estate that was community property
i mredi ately prior to comencenent of the case.
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property held by estate). Therefore, Janet was not entitled to
distribution of the proceeds of the sale of conmunity property
under section 363(j).

In sum since Janet Sol onbn’s share of community property was
al ready property of the estate, her “contribution” of that interest
could not constitute satisfaction of Al phonso's obligation to
contribute $50,000 in post-confirmation incone to the estate. It
is undisputed that Solonon did not otherwise nake the required
paynment under the Plan. Therefore, the bankruptcy court did not
err in finding that Sol onon had materially breached the Pl an.

B

Sol onon presents a litany of other argunents in support of his
appeal of the conversion order, only two of which nerit discussion.
First, Sol onon argues that the bankruptcy court failed to eval uate
whet her converting the case to chapter 7, as opposed to mai ntai ni ng
the case in chapter 11, best served the interests of the creditors.
However, the test under section 1112(b) is not whether continued
adm nistration of the reorgani zati on plan or conversion is better
for creditors, but whether conversion or dism ssal of the case best
serves their interests. 11 U.S.C. 8§ 1112(b) (“[T]he court may
convert a case under this chapter to a case under chapter 7 of this
title or may di sm ss a case under this chapter, whichever is in the
best interests of creditors and the estate, for cause . . . .").
Sol onon does not argue how di sm ssal of the entire case as opposed
to continued |iquidation of trust assets in chapter 7 would better
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serve the creditors.’” The bankruptcy court has broad discretionto
convert a case to chapter 7 upon a show ng of cause and need not
gi ve exhaustive reasons for its determ nation. Koerner v. Col onial
Bank (Matter of Koerner), 800 F.2d 1358, 1367-68 (5th Cr. 1986).
We find no abuse of discretion.

Second, Solonon argues that only a creditor may request
conversion under 11 U.S.C. 8 1112(b); therefore, MIbank did not
have standing to file a notion to show cause in the bankruptcy
court. Section 1112(b), however, provides that the court may
convert a case “on request of a party in interest.” 11 U. S C
8§ 1112(b). Section 1109(b) explicitly includes the trustee as “a
party in interest” with the right to raise any issue in a case
under chapter 11. Ml bank clearly was a proper party to nove for
conversi on of the case.

We find all other argunents raised by Sol onon to be neritless.
The district court did not err in converting Sol onon’s case from

chapter 11 to chapter 7.

7 Sol onmon sinply cites In re T.S.P. Industries, Inc., 117 B.R 375
377-78 (Bankr. N.D. Ill. 1990), for the proposition that, because all property
of the estate vests in the debtor upon confirnmation of the plan of reorgani zation
under section 1141(b) and does not subsequently revest in the estate upon
conversion under section 1112(b), conversion to chapter 7 after confirmation
would result in an estate with no assets. See also In re Wnom Tool and Die
Inc., 173 B.R 613, 620-21 (Bankr. E.D. Mch. 1994). Therefore, he concl udes
t hat conversi on cannot possibly be in the best interests of the creditors because
the estate could not thereafter make distributions to creditors.

Sol onon misses the mark. Section 1141(b) vests property of the estate in
the debtor upon confirmation “except as otherwi se provided in the plan.” 11
U S.C 1141(b) (enphasis added). Here, Article VIl of the Plan explicitly
provided that all property of the estate, except exenpt property or property
subject to allowed secured clains, vested in the liquidating trust upon
confirmation, not Sol onon. Therefore, In re T.S.P. Industries is clearly
di sti ngui shabl e.
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We next consider Solonon’'s appeal of the district court’s

af fi rmance of t he bankr upt cy court’s ] udgnment of
nondi schargeability® and its order confirmng the Plan. The
district court dismssed both appeals as noot. We agree that

Sol onon’ s appeal of the confirmation of the Plan is noot since the
Plan is no longer in effect in this chapter 7 proceeding.
Sol onon’ s appeal of the nondi schargeability action is noot because,
pursuant to the terns of the Conprom se, the Col | ege has conpletely
released both the estate and Solonon individually from the
nondi schar geabl e judgnent. Thus, there is no judgnent left to
appeal .

Sol onon, however, urges that the bankruptcy court erred in
approvi ng the Conprom se because it grossly underval ued the stock
of the College and all owed the settl enent of the Payne judgnment for
less than its face value. Sol onbn al so asserts that approval of
the Conprom se unfairly extinguished his right to appeal the
judgnent of liability. Sol onon asks that we conpletely undo the
Conpromi se and reinstate the $224,000 nondi schargeabl e judgment

against him?

8 The di strict court consolidated the appeal of the bankruptcy court’s
judgnent of liability in the underlying suit and the judgnment of
nondi schargeability of the claimunder 11 U S. C § 523(a).

® It is questionable that we may afford Sol onmon the relief he seeks
after consummation of the Conprom se. The estate’s suit agai nst LaFrance G aham
and the estate of Johnny Graham Jr. for collection of the Payne judgnment has
been dismi ssed with prejudice by the Probate Court of Dallas County, Texas, and
this court is powerless to resurrect that cause of action. See Thibaut v. Qurso,
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We strongly question the wi sdom of such a request. Sol onon
admts that he filed his voluntary petition for bankruptcy in
anticipation of the judgnent against hinm the Conprom se between
M| bank and the College afforded Sol onon the very discharge he
desired. If we were to undo the Conpromise to allow Solonon to
appeal the Iliability judgnent against him and he 1is then
unsuccessful in that appeal, he cannot | ater obtain a di scharge of
the debt. 11 U S.C. § 523(a).

At any rate, we find that Solonon has failed to denonstrate
that the bankruptcy court erred in approving the Conpromse. W
review a bankruptcy court’s approval of a conprom se settl enent
under Bankruptcy Rul e 9019(a) for abuse of discretion. Connecticut
Ceneral Life Ins. Co. v. United Conpanies Financial Corp. (In re

Foster Mortg. Corp.), 68 F.3d 914, 917 (5th Cr. 1995). W review

705 F. 2d 118, 120-121 (5th Cir. 1983) (finding that appeal of settlenment was noot
where parties had dism ssed state causes of action in reliance on court’s order
approving the settlenent). Moreover, even if some form of relief could
concei vably be fashioned, Solonmon's challenge to the Conpronise may still be
barred under the doctrine of “equitable nmootness” if inplementation of that
relief would be inequitable. See Manges v. Seattle First National Bank (Matter
of Manges), 29 F.3d 1034, 1038-39 (5th G r. 1994), cert. denied, 513 U S. 1152,
115 S. &. 1105, 130 L. Ed. 2d 1071 (1995); Oficial Comm of Unsecured Creditors
of LTV Aerospace & Defense Co. v. Oficial Comm of Unsecured Creditors of LTV
Steel Co. (In re Chateaugay Corp.), 988 F.2d 322, 325 (2d Gr. 1993). The
concept of nootness froma “prudential standpoint protects the interests of non-
adverse third parties who are not before the review ng court but who have acted
in reliance upon the plan as inplenented.” Manges, 29 F.3d at 1039. Although
it is clear fromthe record that both MIbank and the College acted in reliance
on the bankruptcy court’s approval of the Conpronise and confirmation of the
Pl an, both of whom are parties to the present appeal, neither MIbank nor the
Col l ege state precisely how third parties have relied upon approval of the
Conpromise or how their rights would be affected by the relief requested.
Because we find that Sol onon’s challenge to the Conpromise fails on the nerits,
we decline to rule whether that challenge is nobot under Manges.
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the court’s findings of fact de novo, but will not disturb findings
of fact absent clear error. 1d.

A bankruptcy court may approve a conpromn se settlenent only
when it is fair and equitable and in the best interests of the
estate. Id. In making this determnation, the bankruptcy court
must consider: (1) the probability of success in the litigation,
w th due consideration for the uncertainty in fact and |l aw, (2) the
conplexity and likely duration of the litigation and any attendant
expense, inconveni ence and delay, and (3) all other factors bearing
on the w sdom of the conprom se. | d. The interests of the
creditors, not the debtor, are paranount in determning the
fairness of the settlenent. 1d.

The bankruptcy court properly applied the Foster Mrtgage test
inruling on the notion to approve the Conprom se. The Court found
that all parties in interest other than the Sol onons supported the
Conpr om se. Moreover, the Court noted that the terns of the
agreenent permtted the estate to extinguish its largest claim
whi | e di sposi ng of an asset of the estate))the stock of a closely-
hel d corporation))that is not easily valued or readily salable in
t he mar ket pl ace. The court wei ghed Sol onon’ s | i kel i hood of success
in his appeal wth the expense and delay of continued litigation
and determ ned that the settlenent was in the best interests of the
estate, as well as Solonon, since the Conprom se would lock in a

guar ant eed di scharge for him In addition, the court held that the
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agreenent would allow for the estate to collect on the Payne
j udgnent agai nst the estate of Johnny Graham Jr., immedi ately and
cheaply, rather than pursuing paynent of the judgnent in probate
court.

Sol onon vehenently asserts that M I bank and the bankruptcy
court wundervalued the estate’'s interest in the stock of the
Col | ege, and that the swap of the stock for rel ease of the judgnent
was not a fair exchange. |In addition, he asserts that M| bank and
the bankruptcy court gave inadequate consideration to his
probability of success on the nerits of his appeal of the
nondi schar geabl e judgnent and his equitable subordination claim
agai nst the College. Solonbn contends, with |ittle explanation,
that he is al nost assured of success in the l[itigation.

However, a trustee “realistically cannot be required to
denonstrate to the satisfaction of every individual creditor and
the debtor, or to any conpelling degree of certitude, that the
settlenent benefit to the [estate] and the value of the settled
claimconprise a matched set.” Kowal v. Ml kenus (I n re Thonpson),
965 F.2d 1136, 1145 (1st Cr. 1992). The trustee need only reach
an infornmed judgnent that it would be “prudent to elimnate the
“inherent risks, delay and expense of prolonged litigation in an
uncertain cause.” 1d. Solonon has not shown that M| bank fail ed
to make such an inforned judgnent.

Mor eover, Sol onon has the burden of proving that the fact
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findi ngs made by the bankruptcy court in ruling on the approval of
the Conprom se are clearly erroneous. However, Solonon failed to
include a copy of the transcript of the hearing upon which the
bankruptcy court’s rulings are based. Thus, it is unclear fromthe
record what evidence the court considered in ruling on the notion.
In the absence of a transcript, we nust presune the bankruptcy
court’s findings of fact are correct and supported by the evi dence;
therefore, Sol onon sinply cannot neet his burden on appeal. See,
e.g., Trujillo v. Gand Junction Reg’'l Cr., 928 F.2d 973, 976
(10th Gr. 1991) (“Wen a trial transcript is not designated as
part of the record on appeal, an appellate court cannot reviewthe
district <court’s factual findings and nust accept them as
correct.”). W find that the bankruptcy court did not abuse its

di scretion in approving the Conprom se. 0

10 We note that a chapter 7 debtor does not ordinarily have standing to
appeal the settlenment of a claimagainst the estate. Inre WIllians, 181 B.R
532 (D.Kan. 1995); Martin v. O Connor (In re Martin), 201 B.R 338, 343 (Bankr
N.D. Ny 1996). Upon commencenent of the case, all of the debtor’s property
beconmes property of the estate, 11 U S.C. § 541(a), and the appointment of a
trustee makes the trustee the representative of the estate. 11 U. S.C. 8§ 323(a).
To have standing to appeal a bankruptcy order, a debtor must show that he was
directly or adversely affected pecuniarily by the order, or that the order
di mi ni shed his property, increased his burdens, or inpaired his rights. Cajun

El ec. Power Coop., Inc. v. Central La. Elec. Co., Inc. (In re Cajun Elec. Power
Coop., Inc.), 69 F.3d 746, 748 (5th Cir. 1995), opinion withdrawn in other part
onreh'g, 74 F.3d 599 (5th Gr. 1996, cert. denied, ___ US _ , 117 S. . 51

136 L. Ed. 2d 15 (1996).

As a general rule, the debtor in a liquidation proceeding is hopelessly
i nsolvent, and thus has no pecuniary interest in the admnistration of the
estate. Inre Martin, 201 B.R at 344. However, if the debtor can show that a
successful appeal will generate assets in excess of liabilities, thus entitling
himto a distribution of surplus under 11 U.S.C. 8 726(a)(6), then the debtor is
a “person aggrieved” with standing to appeal. 1In re Thonpson, 965 F.2d at 1144
n.12. Sol onon asserts that return of the stock of the College to the estate and
hi s successful appeal of the nondi schargeabl e judgment will generate a surplus
for the estate. Because we find that in any case, Sol onbn cannot show that the
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As a result of the inplenentation of the Conprom se, the
j udgnment of nondi schargeability against Solonon has been fully
rel eased. Therefore, there is no judgnment against himfrom which
he may appeal.

|V

Solonon’s notion to file his reply brief in Case No. 96-11201
out of tinme is GRANTED. We AFFIRMthe district court’s affirmance
of the bankruptcy court’s order converting Sol onon’s case from
chapter 11 to chapter 7, and we AFFIRM the district court’s
di sm ssal of Solonon’s appeals of the confirmation order and the

di schargeability judgnent as noot.

bankruptcy court erred in approving the Conpromi se, we wi |l assune that Sol onon’s
assertion is correct and that he has standing to prosecute this appeal
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