IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-11491

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

EDWARD GABRI EL MCBROWN, al so known as Red; FREDRI CK
ASBERRY, al so known as Andre; FRANK STOLDEN; BOBBY
WAYNE REED, al so known as BR, al so known as Bobby
Wayne; RODERI CK GENE REED, al so known as Rod; KEVIN
REED,

Def endant s- Appel | ant s.

Appeals fromthe United States District Court for
the Northern District of Texas
(4:96-CR-68- A)

June 22, 1998
Before POLI TZ, Chief Judge, REAVLEY and JONES, Circuit Judges.

REAVLEY, Circuit Judge:”
Appel | ant s Bobby Reed, Roderick Reed, Fredrick?! Asberry,
Edward McBrown, Kevin Reed, and Frank Stol den were convicted on

drug conspiracy and other charges. They raise nunerous points on

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.

1" Also spelled “Frederick” in the record.



appeal. W conclude that the convictions and sentences should

st and.



BACKGROUND

The appel lants and others were indicted for conspiracy to
di stribute cocai ne and cocai ne base (crack cocaine), and for
nunmer ous ot her drug-related and firearm of fenses. The governnent
presented evidence that appellants and others were involved in
numerous drug transactions in the 1987-1995 tine period. Because
all defendants were convicted on the conspiracy count and ot her
counts they chall enge on appeal, we view the evidence, including
all reasonable inferences drawn therefromand all credibility
determnations, in the light nost favorable to the verdict,? and
sumari ze the evidence here accordingly.

K. M Sam a Fort Wrth police officer and nenber of the task
force investigating the Bobby Reed organization, testified that
appel | ant Bobby Reed operated Reed's Starter Shop in Fort Wrth,
and that he al so owned the Ebony Terrace Apartnents and a club in
Crosby, Texas. Samtestified that appell ant Roderick Reed, Bobby
Reed’ s brother, lived at a residence on Flam ngo Street, and that
appel l ant Stolden lived at a residence on Donal ee Street.

J.C. Anderson, a captain with the Tarrant County Sheriff’s
Departnent, testified that in 1987, while acting in an undercover
role, he and an informant visited Bobby Reed at the starter shop.
Reed offered to sell ounce quantities of cocaine for $1800 per

ounce. Wen Anderson returned |ater that day to nake a purchase,

2 United States v. Resio-Trejo, 45 F.3d 907, 910-11 (5th
Cr. 1995).



Reed infornmed himthat he was shutting the cocai ne busi ness down
for the day because the police were nearby.

Fort Wrth police officer Mtchell Felder testified that in
1989 he bought crack cocaine fromWIllie Collins at the starter
shop. Police detective M chael Jones executed a search warrant
on the prem ses the sane day. Prior surveillance indicated that
persons cane and went at the shop w thout conducting any apparent
autonotive business. Jones believed that activity was consi stent
with an illegal narcotics business. Mney from Fel der’s purchase
was found in Bobby Reed’'s pocket. Crack cocaine was found in the
shop. Jones also noticed that there were no new or rebuilt
starters in the shop.

Larry Jones testified that he purchased crack cocai ne from
Bobby Reed at that starter shop, in amounts of up to two
kil ograns. He dealt with Bobby Reed from 1988 through 1992. In
1992 Jones and Reed had a recorded conversation in which Reed
quoted Jones a price of $22,000 for a kil ogram of cocaine. Jones
made purchases from several other people, including denn
Wllianms and “Slim” These purchases were arranged through Bobby
Reed.

Frank Magee testified that he traveled from M ssissippi to
the starter shop five to seven tinmes to purchase cocai ne for
resale. He sent associates on other trips to the starter shop to
purchase cocai ne. These trips occurred in 1991 and 1992. He
dealt with Bobby Reed and Slimat the starter shop.
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Evangel a Asberry, the wife of appellant Fredrick Asberry,
testified that in 1993 and 1994 she saw Fredrick purchase and
sell crack cocaine. On one occasion Fredrick picked up a one
ki | ogram package of cocaine fromSlim At Bobby Reed s
direction, Evangel a picked up cocaine in kilogramquantities at
Slims house at | east seven tinmes. Bobby Reed woul d contact
Evangel a t hrough Fredrick. In January of 1995 Evangel a pi cked up
one kil ogram of cocaine from Slimand delivered it to Stanley
Wllians. WIlIlians paid her $18,000 and she delivered the
paynment to appellant Stol den, at Bobby Reed’ s instruction.

St ol den was at his house on Donal ee. Bobby Reed paid Evangel a
$1000 for the delivery. On another occasion she and Fredrick
went to Gen WIlianms’ house and watched WIIlians “cook” powder
cocai ne to nmake crack cocaine. Qher testinony |linked G en
WIllians to Bobby Reed.

In May of 1995, Evangela traveled to Crosby, Texas with
appel l ants Fredrick Asberry and Kevin Reed, Bobby Reed’ s brother.
They went to see Bobby Reed at his club. Appellant MBrown was
present. Fredrick picked up noney from Bobby Reed at the cl ub.
On one occasi on Evangela was with Fredri ck when he picked up cash
from McBrown and delivered it to a house on Hanpshire Street.

Evangel a Asberry’ s brother, Darron Reed (no relation to the
Reed appel lants) testified that he and Evangel a were drug
deal ers. Evangela told Darron she had a drug connection through
appel l ant Fredrick Asberry. In the sumer of 1993 Darron told
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Evangel a t hat he needed a kil ogram of cocaine. Darron then spoke
to Fredrick, and they arranged to neet at Evangela’'s nail shop.
There Darron paid Fredrick $18,500 and received a kil ogram of
cocai ne. On anot her occasion Darron purchased two kilograns from
Fredrick. Darron bought cocaine directly from Evangela twenty to
thirty times, in quantities of one to four kilograns. Evangela
told Darron she was getting the cocai ne from Bobby Reed.

John Clay testified that in 1993 he net Bobby Reed at the
starter shop and expressed an interest in buying cocaine. Reed
told himhe made about two big buys a year and that he coul d hook
Clay up with Slim day contacted SIim who was al ready aware of
the price Reed had offered. C ay began buying cocaine from Slim
“Pooh,” and Tammy Yarborough, all Reed associates, two to three
tinmes a week, in quantities of a quarter kilogramto two
kil ograns. He al so purchased cocai ne from appell ant McBrown. He
testified that he purchased one and two kilogram quantities about
fourteen tines from MBrown. MBrown told Cay he was getting
the cocai ne fromHouston. Cay also sold three kil ograns of
cocai ne to MBrown.

M chael Mtchell testified that from 1990 to 1992 he
purchased cocaine fromEric Richardson, who got his supply from
Bobby Reed. In 1993 he began purchasing cocai ne from Darrel
Saul s, who was |linked to Bobby Reed through other evidence. 1In
1994 he purchased cocaine fromdenn WIlians and Roderick Reed.
WIllians worked for or with Bobby Reed. On one occasion he saw

6



WIllianms and Roderick Reed unw appi ng a kil ogram of cocai ne.
Mtchell told Oficer Samthat he often saw Wllianms at the
starter shop.

Terry Reed, another brother of Evangela Asberry, testified
that he worked with Eric Richardson in 1989, and that Ri chardson
got his cocaine from Bobby Reed. Richardson had first net Bobby
Reed at the starter shop, where he purchased a kil ogram of
cocaine. Fromthe end of 1989 until sone tinme in 1992,

Ri chardson woul d buy two kil ograns of cocaine a week from “Tasha”

or “Tashon,” who worked for Bobby Reed. Richardson bought three

kilograns directly from Bobby Reed in 1992. 1In 1993 Ri chardson

bought three kil ogranms of cocaine from*“Brisha,” who worked for
Bobby Reed.

Bobby WIillie testified that in 1993 and 1994 he bought
cocai ne from Bobby Reed, Eric Ri chardson and Evangel a Reed
(Evangel a Asberry after she married appel |l ant Asberry). He
bought about twenty-five kil ograns from Evangel a.

Cedric Clayborne testified that he purchased thirty-one
grans of cocaine fromappellant Asberry in 1995 He sold the
cocaine to Loritha Johnson, a Fort Wbrth police officer working
undercover. Kendra Bagley testified that she began using crack
cocaine in 1991. She obtained it from Cedric C ayborne and
Darrel Sauls, anong others. She also bought crack cocaine for
personal use from Roderick Reed, at Reed’ s Flam ngo resi dence or
el sewhere. Evern Charleston testified that he worked for Stanley
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Wllianms in the drug trade, and on one occasion picked up a
kil ogram of cocaine for Wllianms from appell ant Asberry. On
anot her occasi on he picked up two kil ograns from Asberry.

Syl vester Jackson testified that in 1995 he traveled to
Baytown with appell ant McBrown and ot hers to purchase cocai ne.
They had $140,000 with them They arrived at a club. MBrown
i nformed Jackson that the seller was Bobby Reed, who was at the
club. Jackson saw Evangel a Asberry at the club. Jackson and his
conpani ons did not pick up the drugs, because according to
Jackson the drugs sonehow nanaged to arrive in Fort Wrth through
ot her neans. Upon returning to Fort Wrth Jackson saw two
kil ograns of cocaine at McBrown’ s house.

In addition to the conspiracy count (count 1 of the
indictnment), the appellants were convicted on several other
counts. The conspiracy count incorporated by reference each of
the other counts as overt acts of the conspiracy. Count 4,
agai nst Bobby Reed, concerned a purchase by an undercover agent
of 125 grans of cocaine from Bobby Reed and Mel oni que Lister, his
girlfriend, at the Starter Shop on Septenber 7, 1991. Gabreielle
Jones testified that on Septenber 7, 1991 she and Ml oni que
Lister went to the starter shop. Bobby Reed gave her the cocaine
referenced in count 4. Everett Frye, a Dallas police detective,
testified that he went to the starter shop on Septenber 7 to nmake
t he undercover buy. Lister went into the shop and retrieved the
cocai ne, and then gave it to Gabreielle Jones. Jones gave the
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cocaine to Frye, who in turn gave Jones $3800. A few days |ater
Frye arranged to purchase three kil ograns of cocaine fromLister
and Gabreielle Jones. They delivered the cocaine to an agreed
| ocation and were arrested. Count 5, against Bobby Reed, alleged
that he nmaintained a building -- the starter shop -- for the
pur pose of distributing cocaine, in violation of 21 U S. C 8§
856(a)(1).

Counts 8-13 were agai nst appellants Kevin Reed and Frank
Stol den. These counts involved drug purchases by informant Frank
Tillis. Count 8 alleged a purchase of cocaine fromKevin Reed
and Stol den on August 26, 1994. Counts 9 and 13 accused these
two of maintaining a residence for purposes of distributing
cocaine, in violation of 21 U S.C. 8§ 856(a)(1). Counts 10 and 11
all eged that Kevin Reed used a tel ephone in commtting and
facilitating the August 26 transaction and anot her transaction,
inviolation of 21 U.S.C. 8§ 843(b). Count 12 concerned the
| atter transaction, an undercover purchase of cocaine from Kevin
Reed and Stol den on Septenber 23, 1994. Frank Tillis testified
that in 1993 or 1994 he first discussed purchasing cocai ne from
Kevin Reed at the starter shop. The starter shop had changed
| ocations, but Tillis had seen Bobby Reed at the new | ocati on.
On a later occasion when Tillis wanted to buy cocai ne from Kevin
Reed, Kevin told himto check with appellant Stolden. On or
about August 25, 1994, Tillis went to the starter shop and told
Kevin Reed he wanted to purchase 125 grans of cocaine. Kevin
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Reed | ater paged Tillis, who then called Reed fromthe starter

shop. Reed told Tillis to go to Stolden’s house on Donalee to
pick up the drugs. Tillis went to Stolden’s house, where Stol den
gave Tillis the cocai ne and took recei pt of $3000. Around

Septenber 21, 1994, Tillis called Kevin Reed to purchase anot her
125 grans of cocaine. The two spoke by phone the next day and
Kevin Reed told Tillis to pick up the drugs at Stol den’s house.
Tillis went to Stolden’s house. Stolden and a slender man | ater
arrived. The slender nman sold cocaine to a nman naned “Big Mark,”
then left and returned with Tillis’ cocaine. Tillis paid either
Stol den or the slender man $3000 for the cocaine.

Counts 14-16 were agai nst appellant McBrown. At a traffic
stop McBrown ran away from Fort Wrth police officers after
striking one of them The officers found a handgun and crack
cocaine in the car. The counts are for possession wth intent to
distribute, carrying a firearmduring a drug trafficking crine,
inviolation of 18 U S.C. 8 924(c)(1), and possession of a
firearmby a felon, in violation of 18 U S.C. 8§ 922(g)(1).

Counts 21-24 are agai nst appellant Roderick Reed. The
counts are for possession of cocaine and cocai ne base with intent
to distribute, maintaining a residence for purposes of
di stributing drugs, and possession of a firearmby a felon. A
search of Roderick Reed’ s hone on Fl am ngo yi el ded crack and

powder cocaine, and an assault rifle.
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In addition to testinony including the testinony of Bobby
Reed in his own defense, the defendants offered the testinony of
Janes Jackson, M chael Dixon, and George Gllis, who were inmates
in a federal facility along with several prosecution wtnesses.
Jackson testified that he heard governnent w tness Evern
Charl eston state that he intended to give false testinony about
appel I ant Asberry. Jackson also heard John Cay state that “he
couldn’'t do no life sentence,” and that “anybody that was going
to trial that he knowed anythi ng about, he was going to testify
agai nst them” According to Jackson, “M. Clay said he had to
testify agai nst anybody. He was going to testify agai nst anybody
that he could to get -- in order to get a reduction in his
sentence.” Jackson understood that Cay was going to “lie on
sonebody for no reason just to try to get a reduction in his
sent ence.”

D xon testified that Darron Reed told himthat “it’s
el ection year and the governnent nust show the taxpayers what
they’'re doing with their noney, so all they're interested inis
convictions. You can either roll with themor get rolled over.”
Bobby WIllie told Dixon that all he had to do to “get down” was
contact FBI agent Garrett Floyd. D xon understood “get down” as
meaning to “basically lie on soneone” to get a reduction in
sentence. At one neeting he heard governnent w tnesses M ke
Mtchell, Darron Reed, Bobby WIIlie, Ronnie Bennett, and Evern
Charl eston indicate that they all wanted to “get down.” To
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Di xon, the governnent w tnesses indicated that they were going to
lie for a reduced sentence.

Gllis testified that he heard Evern Charl eston say that he
was going to franme appell ant Asberry because of a dispute over a
woman. Gl lis heard governnent w tnesses Charleston, Mtchell,
and Bennett say that they were going to “get on the bandwagon,”
which Gllis took to nean that they were going to lie for a
reduced sentence.

DI SCUSSI ON

A Sufficiency of Evidence

Bobby Reed, Roderick Reed, and McBrown raise severa
sufficiency of evidence points. The jury s verdict wll be
upheld if a rational trier of fact could have found the essenti al
el ements of the offense beyond a reasonabl e doubt.?3

Roderi ck Reed chal |l enges his conviction under count 1 for
conspiracy.* To establish a drug conspiracy in violation of 21
U S. C 8§ 846, the governnent nust establish that (1) an agreenent

existed to violate the narcotics laws, (2) the defendant knew of

3 United States v. Walters, 87 F.3d 663, 667 (5th Cr.),
cert denied, 117 S. Ct. 498 (1996)

4 Bobby Reed adopts Roderick Reed's brief on this issue,
but we have held that an appellant cannot adopt anot her
appel l ant’ s argunent on a fact-specific challenge such as
sufficiency of the evidence. United States v. Alix, 86 F.3d 429,
434 n.2 (5th Gr. 1996). |In any event the evidence agai nst Bobby
Reed on count 1 was overwhel m ng.
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the exi stence of the agreenent, and (3) the defendant voluntarily
participated in the conspiracy.?®

We find the evidence sufficient. There was overwhel m ng
evi dence that Bobby Reed, working in concert with Roderick Reed
and others, distributed |arge quantities of cocai ne and cocai ne
base. All the appellants engaged in drug activities linked to
Bobby Reed. A rational jury could find the existence of an
agreenent anong the all eged conspirators. Each elenent of a
conspiracy may be inferred fromcircunstantial evidence.? A
conspiracy may exist by tacit agreenent; an express or explicit
agreenent is not required.’ An agreenent may be inferred froma
concert of action.® The evidence, discussed above, anply
supports the jury's finding of the existence of a conspiracy.

The evi dence al so supports the jury’s finding of Roderick
Reed’ s participation in the conspiracy. Powler and crack cocai ne
were recovered at Roderick Reed s residence, along with a triple
beam bal ance scal e and | arge boxes of baking soda. Oficer Sam

testified that in his experience such a scale and baki ng soda are

5 United States v. Garcia, 86 F.3d 394, 398 (5th Cir.
1996), cert. denied, 117 S. CG. 752 (1997).

6 United States v. Cardenas, 9 F.3d 1139, 1157 (5th Gr.
1993) .

" United States v. Westbrook, 119 F.3d 1176, 1189 (5th GCir
1997), cert. denied, 118 S. C. 1059 (1998).

8 Cardenas, 9 F.3d at 1157.
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associated with the cocaine trade. Baking soda is used to “cook”
cocai ne powder into crack cocaine. He testified that Brenda Ford
was part of the Bobby Reed organization, that Ford cooked powder
cocaine into crack cocaine for AQenn Wllians (linked to the
organi zati on by other evidence) and Roderick Reed, and that he
had seen Ford and WIllianms at Roderick Reed s house. An
electricity bill for the Ebony Terrace Apartnents, owned by Bobby
Reed, was found at the Roderick Reed residence on Fl am ngo Road.
A piece of paper with Ford’'s address witten on it was found at

t he house. An officer involved in the search of the residence
testified that papers he perceived to be “dope notes” were found
at the Flam ngo residence. Mchael Mtchell testified that he
bought cocaine fromDarrell Sauls, denn WIIlianms, and Roderick
Reed, who were all linked to Bobby Reed through Mtchell’s

testi nony and other evidence. Kendra Bagley bought crack cocai ne
from Roderi ck Reed, and saw himwth Genn WIIlianms on one of

t hose occasi ons.

Roderi ck Reed challenges the credibility of Mtchell, based
on the defense testinony of GIllis and D xon (descri bed above),
and challenges the credibility of Bagley based on the Ml oni que
Lister affidavit (described below). However, we have repeatedly
stated that the jury is the final arbiter of the credibility of

wi t nesses. ® A guilty verdict may be sustained if supported only

°® E.g., United States v. Restrepo, 994 F.2d 173, 182 (5th
Cr. 1993).
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by the uncorroborated testinony of a coconspirator, even if the
wtness is interested due to a plea bargain or prom se of

| eni ency, unless the testinony is incredible or insubstantial on
its face. 10 Testinony is incredible as a matter of lawonly if
it relates to facts that the witness could not possibly have
observed or to events which could not have occurred under the

| aws of nature.?! The testinmony of Mtchell and Bagley was not
incredible as a matter of |aw

Roderi ck Reed chall enges his convictions on counts 21-24 on
grounds that there was insufficient proof that he lived at the
Fl am ngo residence. A rational jury could find that Roderick
Reed lived at the Flam ngo residence, and that the drugs and
firearmwere his. Oficer Samtestified that cable service for
the residence was in Roderick Reed's nane. Letters to and from
Roderi ck Reed were found at the residence, along with other
docunents bearing his nane. Bagley testified that she bought
cocai ne from Roderick Reed at the Flam ngo residence.

Bobby Reed chal | enges the sufficiency of the evidence on
counts 4 and 5. Count 4 concerned the Septenber 7, 1991 purchase
of cocai ne by an undercover agent at the starter shop.
Gabreiell e Jones and detective Frye testified that on Septenber

7, 1991 Jones and Mel onique Lister went to the starter shop.

10 United States v. Gadison, 8 F.3d 186, 190 (5th Cir.
1993).

d.
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Bobby Reed gave Lister the cocaine. Lister delivered the drugs
to Jones, who then delivered it to Frye for $3800. W find the
evi dence sufficient on count 4.

Count 5 all eged that Bobby Reed mai ntained the starter shop
for the purpose of distributing cocaine. Detective Frye made an
under cover purchase of cocaine at the starter shop in 1991.
Anderson testified that Reed offered to sell himcocaine in 1987
at the starter shop. Felder purchased crack cocaine there in
1989. M chael Jones found the marked bills fromthis transaction
on Bobby Reed’'s person and crack cocaine in the shop, and
testified that prior surveillance indicated that the shop sold
illegal narcotics. He also noticed that there were no new or
rebuilt starters at the shop. Larry Jones purchased or
negoti ated to purchase | arge quantities of cocai ne from Bobby
Reed at the starter shop. Magee testified that he regularly
purchased cocaine fromthe starter shop. Terry Reed testified
t hat Bobby Reed’ s drug associate Eric Richardson first nmet Bobby
at the starter shop, and purchased a kil ogram of cocaine there.
McBrown’ s state parole records state that he was enpl oyed at the
starter shop. The evidence is sufficient on count 5.

McBrown chal | enges his conviction on count 15 for carrying a
firearmin relation to a drug offense, in violation of 18 U S. C
8 924(c)(1). This charge related to the incident, described
above, where McBrown was stopped by Fort Wbrth police officers
whil e driving an autonobile, struck one of the officers and fled.
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The police found a handgun under the front passenger’s seat and
crack cocaine in the glove conpartnent.

McBrown argues that there was insufficient evidence |inking
himto the contents of the vehicle, pointing to evidence that the
vehicle was not his. He also argues that Bailey v. United States
requires that the defendant “actively enployed the firearmduring

and in relation to the predicate crine.”? Bailey is

i napplicable, since it interpreted the “use” prong of 8§
924(c)(1). MBrown was charged and convicted under the “carry”
prong of the statute, which applies to one who “during and in
relation to [the predicate drug offense] uses or carries a

firearm. Under the “carry” prong of the statute, the
Suprene Court has recently held that one carries a firearm by
transporting it in an autonobile, even where the firearmis
| ocated in a | ocked gl ove conpartnent or the trunk of the
vehicle.

Further, a rational jury could find beyond a reasonabl e
doubt that the gun was carried “during and in relation to” the
drug offense. The jury was properly instructed that “you nust be

convi nced beyond a reasonabl e doubt that the firearm played a

role in or facilitated the comm ssion of a drug offense. In

2116 S. C. 501, 509 (1995).

13 Muscarello v. United States, 1998 W. 292058, at *2 (June
8, 1998).
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ot her words, you nust find that the firearmwas an integral part
of the drug offense charged.” A rational jury could find that
the drugs and the firearm bel onged to McBrown, and that he
carried the weapon as protection or for sonme other purpose in
relation to his drug dealing. He was the only occupant of the
vehicle. He struck a police officer and fled the scene after he
was st opped, evidencing know edge that the vehicle contained
contraband. The jury heard extensive evidence of his ties to the
drug conspiracy, as described above. |In addition to this
evidence, the jury heard evidence that in the nonth follow ng the
i nci dent, another Fort Worth police officer pulled MBrown over.
As with the prior incident, MBrown was driving without a |icense
and fled the scene, and drugs were found in the passenger
conpart nent .
B. Vari ance Between | ndictnment and Proof

Roderi ck and Bobby Reed argue that there was a variance
bet ween i ndi ctmrent and proof because there was at nost proof of
several conspiracies instead of a single conspiracy. In
consi dering whether one or nmultiple conspiracies exist, “the
principal factors are (1) the existence of a common goal, (2) the
nature of the schenme and (3) overlapping of participants in the

various dealings.” “The nenbers of a conspiracy which

4 United States v. Richerson, 833 F.2d 1147, 1153 (5th Cr.
1987).
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functions through a division of | abor need not have an awar eness
of the existence of the other nenbers, or be privy to the details
of each aspect of the conspiracy.”? Further, a single
conspi racy may have several objectives and aim at the conm ssion
of several offenses.

It is for this reason that the governnent need prove

only that a conspirator agreed to one of the many

obj ectives charged to hold himliable for the other

obj ectives of the agreenent. . . . Because one

conspiracy may have many illegal objectives, it wll

necessarily invol ve a nunber of sub-agreenents to

commt each of these specified objectives. Sone

menbers may concur in only sone of the many objectives,

yet they are liable for all because there is but one

schene, one enterprise, one conspiratorial web.15

We are persuaded that the governnent proved a single
conspiracy. Al the appellants were |inked to the comobn goal of
obt ai ni ng and selling powder and crack cocai ne for financi al
gain. Wiile the conspiracy may not have been tightly organi zed,
all of the appellants were linked to Bobby Reed, the principal
supplier. Al pursued through a division of |abor the common
obj ectives of obtaining wholesale quantities of powder and crack
cocai ne, breaking the shipnents into smaller quantities, selling

to purchasers for resale and personal use, and avoi di ng

det ecti on.

15 1d. at 1154.

1 United States v. Rodriguez, 585 F.2d 1234, 1249-50 (5th
Cr. 1978) (citations omtted), on reh’g en banc, 612 F.2d 906
(5th Gr. 1980), aff’d, 450 U S. 333 (1981).
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Further, a variance between the offense charged in the
i ndictment and the proof relied upon at trial constitutes
reversible error only if it affects the substantial rights of the
defendant.!” “W have long held that when the indictnent alleges
the conspiracy count as a single conspiracy, but the ‘governnment
proves nultiple conspiracies and a defendant’s involvenent in at
| east one of them then clearly there is no variance affecting
t hat defendant’s substantial rights.’”18 Even if the proof
establ i shed the existence of nultiple conspiracies, such a
vari ance between proof and indictnment, standing alone, is not
reversible error.
C. New Trial Mbotion

All six appellants conplain that the court abused its
discretion in not ordering a new trial on grounds of newy
di scovered evidence. Appellants discovered that John O ay, who
had testified for the governnent, had been taken by FBI agent

Garrett Floyd to the house Clay shared with his girlfriend

7 United States v. Hernandez, 962 F.2d 1152, 1159 (5th Cr
1992) .

8 United States v. Jackson, 978 F.2d 903, 911 (5th Cir.
1992) (quoting Richerson, 833 F.2d at 1155); see also United
States v. L'Hoste, 609 F.2d 796, 801 (5th Cr. 1980) (“If the
Governnent proves nultiple conspiracies and defendant’s
i nvol venent in at | east one of them then clearly there is no
variance affecting that defendant’s substantial rights.”); Jolley
v. United States, 232 F.2d 83, 88 (5th Gr. 1956) (“If nore than
one conspiracy was proved, of at |east one of which the appell ant
was guilty, it is clear that there was no variance affecting his
substantial rights.”).
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Latonya Biggins. This trip occurred several nonths prior to
trial. Floyd allowed Cay and Biggins to be alone briefly, and
the two engaged in a sexual encounter. At the tinme, Cay was in
federal custody and was cooperating with the government. den
WIllians, another inmate in federal custody, submtted an
affidavit claimng that Floyd had allowed himto have sex with
his girlfriend at the federal courthouse. Appellants also
submtted the affidavit of Melonique Lister. Lister stated that
while she was in jail with Raynetta Taylor, an i nmate who
testified for the governnent in another case, Floyd had taken
Clay and Taylor to dinner and allowed the two to have sex before
returning themto jail.?®®

The governnent submtted the affidavits of C ay, Biggins,
Fl oyd, the prosecutor and others. Cay and Biggins admtted to
t he sexual encounter. However, Floyd and the prosecutor denied
know edge of the encounter until after the trial. Floyd and C ay
stated that the purpose of the trip to the house shared by C ay
and Biggins was to obtain information relevant to the
i nvestigation of Cay’'s drug connections, or that the trip had
been requested by Clay’'s attorney. Floyd denied ever neeting

Wllians until after the all eged sexual encounter nade the

9 Lister also clainmed that she heard governnent w t nesses
Evangel a Asberry, Gabrielle Jones, and Kendra Bagley state that
they had given false information or testinony for reduced
sent ences.
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subject of WIllians’ affidavit. The governnent offered anot her
affidavit rebutting the allegations nmade by Lister.

Appel l ants contend that the evidence of the sexual
encounters constitutes Brady material 2° that the governnent
failed to turn over to themprior to trial. To succeed on a
Brady claim the defendant nust establish that (1) evidence was
suppressed, (2) the evidence was favorable to the defense, and
(3) the evidence was material to guilt or punishnent.?! Br ady
violations require reversal only if there is a reasonable
probability that the outconme of the trial would have been
different if the evidence had been disclosed to the jury.?? A
“reasonabl e probability” is established when the failure to
di scl ose the evidence “coul d reasonably be taken to put the whole
case in such a different light as to underm ne confidence in the
verdict.”?

W review Brady determ nations de novo.? Assum ng that the
governnent was aware of the sexual encounters and suppressed this

evi dence, we conclude after a careful review of the record that

20 Brady v. Maryland, 373 U. S. 83 (1963).

2l United States v. Ellender, 947 F.2d 748, 756 (5th Cir.
1991).

2 United States v. Bagley, 473 U S. 667, 682 (1985).

23 Kyles v. Wiitley, 514 U S. 419, 435 (1995).

24 United States v. Green, 46 F.3d 461, 464 (5th Cr. 1995).
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there is not a reasonable probability that the outcone of the
trial would have been different if the evidence concerning the
sexual encounters had been disclosed. den WIllians did not
testify, and the all eged sexual favor he received was not
relevant to the trial. As for Clay, we conclude that even if
Fl oyd know ngly all owed a sexual encounter to take place between
Clay and Biggins or Clay and Taylor, we can see no reasonabl e
probability that the such evidence woul d have affected the
outcone of the trial

Cl ay was one of many wi tnesses who testified for the
governnent, and cannot fairly be described as the central or key
governnent wi tness. The evidence is sufficient to support the
convictions even if Clay's testinony is conpletely disregarded.
We cannot say what weight the jury gave Cay’s testinony, but we
know that (1) the jury was aware that Cay was testifying
pursuant to a plea bargain and was seeking a reduced sentence for
his testinmony, (2) Cay admtted on the stand that he was a drug
deal er and had prior felony convictions, and (3) the jury had
heard from Janes Jackson, who testified that he had heard C ay
say that he was going to |lie for a reduced sentence. W cannot
i magi ne how additional evidence that he was all owed one or two
sexual encounters while in custody would have altered the jury’'s

view of his credibility or |ack thereof.
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Simlar allegations arose in Spence v. Johnson.? The
appel l ant argued that the governnent had failed to disclose Brady
material relating to the testinony of a governnent w tness,

i ncluding the receipt by the witness of “special privileges with
his girlfriend while in the MLennan county jail leading up to
his testinobny.”? W rejected this claim noting inter alia that
t he undi scl osed evi dence was cumul ative of other inpeaching

evi dence, and that “no reasonable jury would have believed that
[the witness] fabricated his testinony and statenents given over
the course of two and a half years . . . just to receive a few
conjugal visits.”?

D. Deni al of Hearing on Mtion for New Tri al

Bobby and Kevin Reed, Asberry, MBrown, and Stol den argue
that the court erred in denying a hearing on the notion for new
trial. Denial of a hearing on a notion for newtrial is reviewed
for abuse of discretion.?®

We find no abuse of discretion. The district court had
before it the affidavits of Cay, Floyd, Biggins, and others.

The evidence is undisputed that Floyd drove Clay to the house

25 80 F.3d 989 (5th Gir. 1996).
2% 1d. at 995.
27 1d. at 995-96

28 United States v. Brewer, 60 F.3d 1142, 1146 (5th Gr.
1995) .
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Cl ay shared with Biggins, where Cay and Biggins had a sexual
encounter. Qher evidence is in dispute, such as whether Floyd
allowed WIlians to have a sexual encounter at the courthouse, or
allowed Cay to have a sexual encounter with Taylor. While Floyd
swore that he did not know of the encounter between C ay and
Biggins until after the trial, appellants argue that with an
evidentiary hearing they m ght have shown ot herwi se. They al so
argue that Floyd' s know edge should be inputed to the governnent
for Brady purposes, whether or not the prosecutors knew of the
encounter.?

However, our conclusion that appellants are not entitled to
a newtrial turns on none of the disputed issues of fact that
appel l ants cl ai m shoul d have been resol ved by evidentiary
hearing. As expl ai ned above, we conclude that even if Floyd
knowi ngly allowed Clay to have sex while in custody, on one or
both occasions alleged, there is no reasonable probability that
such evidence woul d have changed the outcone of the trial
E. McBrown’ s Mbtion to Suppress

McBrown conplains that the district court erred in denying
his notion to suppress. The notion concerned the incident,
descri bed above, where McBrown was pulled over by Fort Wrth

police officers, struck one of the officers, and fled. The

2 See United States v. Deutsch, 475 F.2d 55, 57 (5th Cr.
1973).
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of ficers discovered a handgun under the front passenger seat and
cocaine in the glove conpartnent. This evidence was the basis of
counts 14-16 of the indictnent.

McBrown argues that the officers did not have probabl e cause
or reasonable suspicion to stop the vehicle. The evidence, as
contained in a police report and later verified at trial by the
two officers in question, is undisputed.® MBrown was stopped
after officer Bach ran the car’s license plate through a
conputer, which showed that there were outstanding arrest
warrants on the driver of the vehicle for traffic violations.

O ficer Bach pulled over the vehicle based on this information.
O ficer Neshitt was al so on the scene, having arrived in another
patrol car. Bach asked McBrown for identification, and was
presented with what appeared to be a fictitious identification
card. At first McBrown refused to | eave the vehicle. After he
was asked to sit in the back seat of one of the patrol cars, he
struck officer Nesbitt and fled. The vehicle was then searched,

and the drugs and firearm were di scover ed.

30 Since the evidence is undisputed, there is no nerit to
McBrown’ s argunent that the district court erred in failing to
convene a hearing on the notion to suppress.
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O ficers need only reasonabl e suspicion to nmake an
investigatory stop of a vehicle.?® Reasonable suspicion is a
consi derably |l ess stringent standard than probabl e cause. %2

O ficer Harris had reasonabl e suspicion to stop the car
because his conputer showed that the driver had outstanding
arrest warrants. Reasonabl e suspicion may be based on personal
observation or other information, so long as the information
possesses “an indicia of reliability.”3® W have held that
conputerized warrant information used by |aw enforcenent officers
is sufficiently reliable to neet the even hi gher probabl e cause
st andard, 3 and McBrown does not argue that the conputerized data
was unreliable. In United States v. Tellez, officer Mntoya was
told by another officer that a parole violator known to Mntoya
was driving a black 4 X 4 pickup truck with large tires and a
chronme roll bar with attached lights. Mntoya spotted a truck
mat ching this description and pulled it over. W held that the
of ficer made a proper investigatory stop based on an outstandi ng

warrant for a parole violator who had been seen in a simlar

3 United States v. Tellez, 11 F.3d 530, 532 (5th Gr.
1993).

32 United States v. Wangler, 987 F.2d 228, 230 (5th Gr.
1993).

3% 1d. (quoting Adanms v. WIlianms, 407 U.S. 143, 147
(1972)).

3 United States v. MDonald, 606 F.2d 552, 553-54 (5th Cr
1979) .
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truck, and that the scope of the investigatory stop extended to
ordering the suspect out of the vehicle.?3° McBr own ar gues t hat
| at er evidence showed that he was not the owner of the vehicle,
but we fail to see how this fact should alter our conclusion that
officer Harris had reasonabl e suspicion at the tinme to pull over
the vehicle. He did not know that MBrown was not the owner of
t he vehicl e.
F. Deni al s of Mdtions for Severance

Roderi ck Reed and McBrown conplain that the court erred in
denying their notions for severance. Each requested that they be
tried separately fromall other defendants.

We review the denial of a notion for severance for abuse of
di scretion.®* To denonstrate an abuse of discretion, the
def endant “bears the burden of show ng specific and conpelling
prejudice that resulted in an unfair trial,”3® and such prejudice
must be of a type “against which the trial court was unable to
afford protection.”3 W have further noted that “[t]he rule,

rather than the exception, is that persons indicted together

% 11 F.3d at 532-33.

% United States v. Holloway, 1 F.3d 307, 310 (5th Cr
1993).

3 1d. at 311.

3 United States v. Pofahl, 990 F.2d 1456, 1483 (5th Cir.
1993) (quoting United States v. Arzol a- Amaya, 867 F.2d 1504, 1516
(5th Gr. 1989).

28



should be tried together, especially in conspiracy cases,” and
that “the nere presence of a spillover effect does not ordinarily
warrant severance. ”3°

There was no abuse of discretion. The district court did
order a severance of the defendants into two groups for trial.
Only six of the nineteen defendants originally indicted together
were tried in the pending case. Roderick Reed and McBrown have
not shown conpelling prejudice fromthe joint trial with the
ot her appellants. The court’s charge directed the jury to
consi der the evidence agai nst each defendant on each count
separately. Simlar instructions have been held sufficient to
avoi d any possible prejudice froma trial wiwth nmultiple
defendants. % W also note that the jury acquitted defendants
Bobby Reed, Kevin Reed, and Asberry on five counts, “which
supports the inference that the jury considered separately the
evi dence as to each defendant and each count.”#

McBrown al so argues that the court erred in denying a
renewed notion for severance and notion for mstrial after co-

def endant Asberry engaged in a verbal outburst during the

% pofahl, 990 F.2d at 1456.

40 United States v. Faul kner, 17 F.3d 745, 759 (5th Gr.
1994) .

4] d.
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testimony of his wife Evangela.* The court instructed the jury
to disregard the outburst,“ and as noted above, its final jury
charge gave a standard instruction that the jury shoul d consi der
t he evi dence agai nst each defendant on each count separately. W
have held on simlar facts that such instructions were sufficient
to cure any possible prejudice to the codefendants resulting from
the outburst.* W also note that McBrown was the only defendant
to nove for a mstrial or severance as a result of the outburst,
and as the governnent argues, the outburst nay have been nore

hel pful to the defense than the prosecution, since it conveyed,

if crudely, Asberry’s belief that his wife's testinony was
rehearsed and fal se, and that she was testifying to save herself

or her brother froma | ong sentence.

42 The out burst consisted of the following: “This is

rehearsed ass s--t. That’s a f---ing lie. You understand what
|’ msaying. You rehearsed this s--t. You're a notherf---ing
liar. You notherf---ing liar. Man, what is this? She's a

bitch. Y all set this up, man. Y all set this up. You notherf-
--ing ho. Say, you know you got ne f---ed up. This is sone
rehearsed ass s--t. S--t. | don't believe this s--t. You want
your brother out that bad? You' Il f--- nme to get out.” On

anot her occasion the court had to warn Asberry to stop maki ng
audi bl e noi ses and faci al expressions.

43 The court instructed the jury: “Sometines it’'s hard to
put things out of your mnd, but I’"’mgoing to ask you to do it.
Put out of m nd what you saw and heard before you were taken out
of the courtroom Trials are enotional things, and sonetines
t hi ngs happen that shouldn’t happen. | have assurances that it
w Il not happen again, and so |'’mgoing to ask you to conpletely
di sregard what happened before you were asked to | eave the
courtroom”

4 United States v. Stotts, 792 F.2d 1318, 1322 (5th Cir.
1986) .
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G Di sm ssal of Prospective Juror

Bobby and Roderick Reed (by adoption), Asberry and MBrown
conplain that the district court sua sponte dism ssed a
prospective juror for inproper attire. The prospective juror in
gquestion was wearing |long shorts, a sleeveless shirt with the
shirttail out, and sneakers. The district court, in responding
to post-verdict notions, noted that under 28 U S.C. § 1866(c)(2),
the court may excuse a prospective juror on the ground that “his
service as a juror would be likely to disrupt the proceedings.”
The court al so noted that the juror sunmons received by al
prospective jurors plainly instructs: “In keeping with the
dignity of the Court, please wear appropriate attire (i.e., nmen
shoul d wear coats and ties; wonen should wear dresses, suits, or
skirts and bl ouses.” The court concluded that the juror’s attire
“evi denced di srespect for the court and disregard of the
seriousness of the proceedings,” and “that the presence of the
juror in question would clearly have disrupted the proceedi ngs.”

Determ nations as to the general qualifications of jurors
are reviewed for abuse of discretion.* W find no abuse of
discretion. The prospective juror’s attire raised an issue of

hi s understandi ng of the seriousness of the proceedings, or

4 United States v. MCord, 695 F.2d 823, 828 (5th Cir.
1983) .
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alternatively his ability read and follow the sinplest of
i nstructions.

Moreover, there is no basis for a reversal unless appellants
show that the jurors who were chosen to serve were not inpartial
or otherwi se show that their rights were prejudiced. 4
Appel lants fail to make such a show ng.

H. Motion for Mstrial

Bobby and Roderick Reed, Asberry, and McBrown argue that the
district court erred in denying a notion for mstrial on grounds
that a juror had seen sone of the defendants escorted in chains
and handcuffs, and told all the other jurors what he had seen.
The district court instructed the jury to disregard the fact that
sone defendants were in custody.

Motions for mstrial generally are reviewed for abuse of
di scretion.* Likew se, decisions regarding conpl ai nts of
out side influence are reviewed for abuse of discretion.*® There
was no abuse of discretion. W have held that brief and

i nadvertent exposure to jurors of defendants in handcuffs is not

4 United States v. Jensen, 41 F.3d 946, 960 (5th Gr.
1994); United States Prati, 861 F.2d 82, 87 (5th GCr. 1988).

<

47 United States v. Linones, 8 F.3d 1004, 1007 (5th Gr.
1993).

48 United States v. Sotelo, 97 F.3d 782, 794 (5th Cr.)
cert. denied, 117 S. . 620 (1996).
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so prejudicial as to require a mstrial, even when the court
gi ves no cautionary instruction.*
| . Requested Jury Instruction

Roderi ck Reed and Bobby Reed (by adoption) conplain that the
court erred in denying Roderick and Kevin Reed’'s requested jury
instruction that “[g]Juilt of conspiracy cannot be proven solely
by famlial relationships or by nere know ng presence.”

“When reviewi ng challenges to jury instructions, we take
into account the court’s charge as a whol e and the surroundi ng
context of the trial, including argunents nmade to the jury.”>
W will reverse only if the requested instruction (1) is
substantially correct, (2) was not substantially covered in the
charge actually delivered to the jury, and (3) concerns an
i nportant point such that failure to give it seriously inpaired
the defendant’s ability to effectively present a given defense. ®!

Appel I ants have not shown that the district court reversibly
erred in refusing the requested instruction. |Insofar as the
requested instruction states that nere presence wll not suffice

to prove a conspiracy, the charge given to the jury adequately

4 United States v. Diecidue, 603 F.2d 535, 549 (5th Cir.

1979) .

0 United States v. Flores, 63 F.3d 1342, 1374 (5th Gr.
1995) .

8 United States v. Rochester, 898 F.2d 971, 978 (5th Cr.
1990) .
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addressed this point. The jury was instructed that “[mere
presence at the scene of an event, even with know edge that a
crime is being commtted, or the nere fact that certain persons
may have associated with each other, and may have assenbl ed
t oget her and di scussed common ai ns and interests, does not
necessarily establish proof of the existence of a conspiracy.”

This | eaves the issue of famlial relations. Defendant
Bobby, Roderick and Kevin Reed are brothers. However, the
governnent never argued to the jury that famlial relations were
sufficient to establish a conspiracy, and a reasonable jury could
not infer fromthe charge given that famlial relationships al one
can establish a conspiracy, or that such relationships are even
relevant to the existence of a conspiracy or nenbership is such.
J. Sent enci ng | ssues

Roderi ck Reed and Stol den rai se objections to their
sentences. > W accept the district court’s fact findings

regardi ng sentencing unless they are clearly erroneous. 3

2 In his brief Bobby Reed purports to adopt Roderick Reed’s
argunents regardi ng sentencing. A defendant may not adopt a co-
def endant’ s argunents on such fact-intensive issues. See AliX,
86 F.3d at 434 n.2. Bobby Reed’s sentence was based on evi dence
specific to him regarding the quantity of drugs attributable to
him his role as a | eader or organi zer, and a finding of
obstruction of justice derived fromhis testinony at trial. He
cannot chall enge his sentence by adopting argunents relating to
the facts specific to Roderick Reed' s sentence.

53 18 U.S.C. § 3742(e).
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Roderick Reed was sentenced to |ife under 21 U S. C. 88 841
and 851. Under § 841, a defendant with two prior felony drug
convictions shall be sentenced to |life if the defendant is
convicted of a drug offense involving five or nore kil ograns of
cocaine or fifty or nore grans of crack cocaine. The presentence
report found that Reed had two prior state felony drug
convictions. Reed nmaintained at his sentencing hearing that his
guilty pleas in the two state cases were not know ng and
vol untary because he was under the influence of cocai ne when he
pl eaded guilty.

The governnent filed an information stating its intent to
rely on the prior convictions for sentencing, pursuant to 21
US C 8§ 851(a). Under 21 U S.C. 8§ 851(c)(2), a defendant
chall enging the validity of a prior conviction bears the burden
of proof on any fact issue bearing on such a challenge. As to
the first guilty plea, Reed testified that he used cocai ne the
day he pleaded guilty and was under its influence. He testified
that the drug use inposed “sone kind of inpairnment” on him
Reed’ s nother also testified that he was addicted to drugs at the
time. As to the second guilty plea, Reed testified that he was
in jail perhaps three weeks before pleading guilty. The court
found that Reed was not under the influence of drugs at all when
he pleaded guilty in the second case. As to the first guilty
pl ea, the court found that based on the testinony and the witten
findings of the state court judgnent on the issue of
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vol unt ari ness, Reed understood the proceedi ngs and made a know ng
a voluntary guilty plea. These findings are not clearly
erroneous.

Roderi ck Reed al so challenges the findings in the
presentence report, adopted by the district court, as to drug
quantity, his status as a manager or supervisor, and his
possession of a firearm These argunents are noot, however,
since Reed was sentenced to |ife based on the two prior felony
drug convictions. A life sentence is nandated under § 841 if the
of fense involved fifty or nore grans of crack cocaine and the
def endant has two prior felony drug convictions. All other
i ssues of drug quantity aside, nore than fifty granms of crack
cocai ne were found at the Flam ngo residence alone. The evidence
was sufficient that Reed possessed this crack cocaine with intent
to distribute, as discussed above.

Stol den objects to the drug quantity used in calculating his
sentence. The presentence report found that fifty to 150
kil ograns of cocaine were attributable to him The district
court concluded that fifteen to fifty kilograns were attributable
to Stol den

The district court’s finding as to drug quantity is a
finding of fact and hence revi ewabl e under the clearly erroneous

standard.® Facts contained in a presentence report are

4 United States v. Parks, 924 F.2d 68, 71 (5th Gr. 1991).
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considered reliable and may be adopted w thout further inquiry if
they had an adequate evidentiary basis and the defendant fails to
present conpetent rebuttal evidence.® Such rebuttal evidence
must denonstrate that the presentence report information is
“materially untrue, inaccurate or unreliable.”5®

“Under the Sentencing Quidelines, a defendant who
participates in a drug conspiracy is accountable for the quantity
of drugs, which is attributable to the conspiracy and reasonably
foreseeable to him”% W have held that “an individual dealing
in a sizable amount of controlled substances ordinarily would be
presunmed to recogni ze that the drug organi zation with which he
deal s extends beyond his universe of involvenent.”% According
to denn Wllianms, in a debriefing relied upon in the presentence
report, WIIlianms purchased one-half kilogram of cocaine
approxi mately once a week, and picked up the cocaine at Stolden’s
house or anot her house. Stolden would hold five or six kil ograns
at a tinme for Bobby Reed. The presentence report also found that
when Roderick Reed was released fromprison in 1994, he was often

seen at Stol den’s house picking up cocai ne, as was MDBrown.

® United States v. Puig-Infante, 19 F.3d 929, 943 (5th Cir.
1994) .

6 United States v. Angulo, 927 F.2d 202, 205 (5th Cr.
1991).

> United States v. Mtchell, 31 F.3d 271, 277 (5th Gr.
1994) (citing U.S.S.G § 1B1.3(a)(1)(B)).

8 United States v. Thomas, 963 F.2d 63, 65 (5th Cr. 1992).
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Evangel a Asberry testified that she delivered the paynent for a
kil ogram of cocaine to Stolden, at Bobby Reed’s instructions.
Tillis testified that when he told Bobby Reed that he was
interested in buying cocaine, Reed told Tillis to contact
Stolden. Tillis nmade two buys at Stol den’s house. During one of
t hese buys anot her man nade a hal f-kil ogram purchase at Stol den’s
house. The district court also found that Stol den was involved
inthe trip to Crosby where several kilograns of cocaine were
purchased for $140,000. During this trip phone calls were nade
to Crosby from Stol den’s house on Donal ee, and a Crosby notel
recei pt was found at the house. G ven this evidence, the
district court’s finding that fifteen to fifty kil ograns of
cocaine were attributable to Slolden is not clearly erroneous.

Stol den al so conplains that the district court should have
given hima two-point reduction in offense | evel since he was a
m nor participant under U . S.S.G § 3Bl1.2. Again, given the
evidence linking Stolden to the conspiracy on nunerous fronts,
the district court did not err in failing to make this downward
adj ust nent .

For the foregoing reasons, the convictions and sentences are

AFFI RVED.
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