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PER CURI AM !

Cedric C ayborne was naned along with 18 ot her defendants
in a 31l-count indictnment charging various drug offenses ari sing
out of a conspiracy in Fort Wirth, Texas. C ayborne appeals his
sentence, which was inposed at the bottomend of the applicable

guideline range after the district court stated that it was

Pursuant to 5THGR R 47.5, the court has determi ned that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



granting the Governnent’s notion for dowward departure. Finding
no plain error, we affirm

Cl ayborne pleaded guilty to distributing cocaine base and
ai ding and abetting. The governnent agreed to nove for a
downward departure pursuant to U S.S.G § 5Ki1.1, P.S., and 18
US C 83553 if it determ ned that C ayborne provided
substanti al assistance in the prosecution of his co-defendants.
After C ayborne cooperated with the governnent by providing
information and testifying at the trial of other defendants, the
Gover nnment concl uded that he had provided substantial assistance
and, accordingly, filed a notion for dowward departure.

The presentence investigation report (“PSR’') determ ned
that C ayborne’s offense level was 31 with a crimnal history
category of 1V, subjecting himto inprisonnment for 151 to 188
months. Neither side objected to the PSR, and the court adopted
its recoomendations. The court then stated that “I find that
there has been substantial assistance by this defendant and,
therefore, | grant the notion for downward departure.”

However, the ultimate sentence i nposed was 151 nonths, a
sentence at the bottom of, but not a departure from the
gui deline range. The court’s extensive explanation for its

ruling was as foll ows:



| told you at the outset that this was a

cl ose case, as far as | was concerned, as to
whet her the plea agreenent shoul d be
accepted. | was concerned wth the fact that
this defendant apparently was involved in
this conspiracy from 1989 t hrough sone tine
in 1994, and the only thing that we have that
we're taking into account here are -- Wl l,
three transactions in 1994.

* k%

[In paragraph 88 of the PSR] it says, “Cedric
Cl ayborne began selling crack in 1989 and
received his supply from Frederick and
Evangel a Asberry, Terry Reed, Stacey Wnn,
and Jesse Jackson. Bobby Reed was the source
of the supply for these individuals supplying
Cl ayborne.”

So it goes unchall enged that he was a part of
the conspiracy throughout, and it would occur
to me that he would be held accountable for
the entire anmount of cocaine that -- or drugs
that were involved in that conspiracy. In

ot her words, that he would be faced with a
potential of a life sentence had it not been
for the plea agreenent and if he had gone to
trial on the conspiracy count.

| think the best way to approach how to
reward this defendant for his cooperation is
to say that | have accepted the plea
agreenent to begin with, which initself is a

reward in sone sense. |’'mgoing to sentence
himat the bottom of the guideline range.
Were it not for his cooperation, | mght well

have not accepted the plea agreenent, and if

| had accepted the plea agreenent, probably
woul d have sentenced at the top of the
guideline range. So that’s the reward he’s
going to receive. |I’magoing to sentence him
at the bottom of the guideline range, and |
think that’s a very significant reward he has
received for his assistance to the governnent
in this case.



* k% %

M. d ayborne, you’re probably disappointed
in the sentence |’ ve inposed because of the
fact that the governnent has filed a 5k1
Motion, and | have ruled that you did provide
substanti al assistance. Let ne explain
further why it’s turned out the way it is.
The presentence report has infornmation that
you were in engaged in this conspiracy over a
period of five years, and that goes

unchal  enged. That’s the information | have.

It goes on to say that the governnent sinply
doesn’t have specific information about
transactions you engaged in, other than the
period of tinme that is nentioned in the
presentence report. | probably woul d not
have accepted your plea agreenent if you had
been in a higher level in the organization,
and then it would have been a matter of a
trial over whether or not you were
accountable for the conduct of the others in
the conspiracy and for your own conduct

t hroughout that period of tine.

But because of your level in the

organi zation, | did go ahead and accept the
pl ea agreenent. And in ny view you have been
very anply rewarded for your cooperation, and
part of that was taken into account when the
governnent decided to enter into the plea
agreenent with you and thereby relieve you of
the possibility of being held accountable for
t he consequences of being convicted as being
a part of the conspiracy.

Foll ow ng the court’s pronouncenent of the sentence,
def ense counsel initiated the foll ow ng sequence:
M. Amador: Does that nmean that the court

deni ed, then, the notion for downward
departure?



The Court: VWll, you know what ny rulings

are.

M. Amador: | understand, Your Honor.

The Court: VWll, you interpret them however
you want to interpret them Those are
my rulings, M. Amador. | have said

that he granted substantial assistance,

and ny sentence is what |’ve inposed.
There was no objection fromthe defense to the court’s sentence.

For the first tinme on appeal, C ayborne asserts that the

court erred by granting the notion for departure and then failing
to choose a sentence bel ow the guideline range. To obtain relief
for forfeited error, O ayborne nmust show that 1) there is an
error, 2) the error is clear or obvious, and 3) the error affects

his substantial rights. See United States v. Calverley, 37 F.3d

160, 162-24 (5th G r. 1993) (en banc), cert. denied, 513 U S.

1196 (1995). Once these showi ngs are nade, we exercise our
discretion to correct the error on appeal only if it seriously
affected the fairness, integrity or public reputation of judicial
proceedi ngs. See id.

Cl ayborne argues that once a district court has nade the
decision to grant a downward departure, it is bound to give a
sentence bel ow the guideline ranges. C ayborne alleges that by

not choosing a sentence bel ow the guideline range, the court



violated the “spirit” of the sentencing guidelines and the Due
Process Cl ause of the United States Constitution.

However, Cl ayborne concedes that a governnent request for
departure does not entitle a defendant to a departure as a matter

of right. See United States v. Mro, 29 F.3d 194, 198-99 (5th

Cir. 1994). He also concedes that the decision to grant a
downward departure and the extent of the downward departure is

within the sound discretion of the trial court. See id.; United

States v. Alvarez, 51 F.3d 36, 38-39 (5th Gr. 1995). |Indeed, a

sentencing court’s discretion regarding the extent of downward
departures is nearly absolute: we stated in Alvarez that “there
is sinply no express limtation on the court’s discretion in
sentencing once it has validly decided to depart” and that “a
district court ... has al nost conplete discretion over sentencing
matters to which the federal |aw does not speak.” Alvarez, 51
F.3d at 40.

G ven this background, we can not find error, especially
not error that is clear and obvious. Cayborne cites no
authority requiring a district court to sentence the defendant
bel ow t he applicabl e guideline range once the court finds
substantial assistance. The district court was convinced that

Cl ayborne, in having a |l enient plea agreenent accepted, had



recei ved sufficient reward for his cooperation with the
governnent. The court sentenced C ayborne to the mninmuml ength
available in the applicable guideline range. Although the court
coul d have followed a cleaner path by explicitly denying the
notion for downward departure, we can not say that the district
court abused its discretion in effectively granting a downward
departure of “zero.”

AFFI RMED.



