UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 96-11447

M CHAEL BLANKENSHI P, doi ng busi ness as Envi ronnental Pest
Control Systens Inc., Individually; ENVI RONVENTAL PEST
CONTROL SYSTEMS I NC.; ELIZABETH M T. O NAN,
ELI ZABETH MARGARET STUART | GLESI AS
Pl ai ntiffs-Appellants,
vVer sus

SENTRY | NSURANCE CO., Mutual Conpany,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

(3: 95- CV- 0411- R)

Sept enber 15, 1997

Bef ore DeMOSS and DENNI'S, Circuit Judges, and ROSENTHAL®, District
Judge.

PER CURI AM **
In this declaratory judgnent action concerning liability

i nsurance coverage, Appellants M chael Bl ankenship, Environnental

"‘District Judge for the Southern District of Texas, sitting by
desi gnation

“Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Pest Control Systens, Inc., Elizabeth M T. O Nan and Elizabeth
Margaret Stuart Iglesias, argue that the district court erred when
it granted sunmary judgnment in favor of Appellee Sentry |nsurance
Co. on the basis that Appellants were not covered under the policy
during the relevant tine period.

This case arises from an underlying state lawsuit in which
Elizabeth MT. ONan (“O Nan”) and Elizabeth Margaret Stuart
I glesias (“lglesias”) obtained a judgnent of $2.2 nmillion against
Envi ronmental Pest Control Systens, Inc. (“EPC’) for alleged
m sapplication of various pesticides by M chael Blankenship
(“Bl ankenshi p”) and EPC.

This case concerns two conprehensive general liability
insurance policies issued by Appellee Sentry Insurance Co.
(“Sentry”) to Blankenship and EPC, the naned insured. The first
policy, No. 42-99561-02, provided coverage from March 31, 1984 to
March 31, 1985. The second policy, No. 42-99561-03, provided

coverage from March 31, 1985 to June 1, 1985.1

1" The applicable portion of the policy states:

The conpany will pay on behalf of the insured
all suns which the insured shall becone |egally
obligated to pay as danages because of

Coverage A. bodily injury or
Coverage B. property damage

to which this insurance applies, caused by an
occurrence, and the conpany shall have the right
and duty to defend any suit against the insured
seeki ng damages on account of such bodily injury or
property damage, even if the allegations of the
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On April 9, 1985, Sentry sent EPC a letter stating that it
woul d not renew the policy when it expired on June 1, 1985.

On August 8, 1985, O Nan and Iglesias purchased a hone in
Kauf man County, Texas and noved into it a few days later. O Nan
and lglesias then hired EPC to treat the property for insect
i nfestation. It is undisputed that EPC nmade three separate
applications on the follow ng dates: August 23, 1985, Novenber 4,
1985, and February 18, 1986. The parties dispute whether the
property had recei ved any treat nent before August 8, 1985, the date
when O Nan and | gl esias noved into the house.

Shortly after noving in, O Nan and | gl esi as began experi enci ng
severe health problens. They brought an action in state court
agai nst EPC, Bl ankenship, Sentry, and various other defendants to
recover for alleged personal injury and property danmage. Sentry
woul d not defend EPC because it asserted that the policy coverage
had expired by the time O Nan and Iglesias had purchased the
property, the earliest date that any damage coul d have occurred.

On Decenber 31, 1994, judgnent was entered agai nst EPC for
over $2.2 million. Sentry brought this declaratory judgnent action
in federal court seeking a declaration that Sentry had neither a
duty to defend EPC and Bl ankenship in the underlying suit, nor a
duty to indemify themnow. The parties were re-aligned into their

current positions on Cctober 25, 1995.

suit are groundl ess, false, or fraudul ent.
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On cross-notions for sunmmary judgnent, the district court
deni ed the noti on of EPC and Bl ankenshi p and granted the noti on of
Sentry. In its order, the district court held that Sentry had no
duty to defend because the policy had expired, by its own terns, on
June 1, 1995, and the damage could not have occurred until after
August 8, 1995 (the nove-in date). Consequently, the district
court also held that Sentry had no duty to i ndemify.

On appeal, Appellants assert that the district court erred in
granting sunmary judgnent in favor of Sentry. Appel | ants argue
that, in spite of the plain |anguage of the contract, there exists
a fact question as to whether EPC and Bl ankenship were still
covered under the Sentry policy.

We have carefully reviewed the briefs, the reply brief, the
record excerpts, and relevant portions of the record itself. W
are satisfied that the judgnent of the district court should, in

all things, be AFFI RVED



