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PER CURI AM 2
For this FED. R Qv. P. 54(b) appeal in a diversity action, Jan
and Terry Wl son chal |l enge the judgnent as a matter of lawin favor

of Rollins, Inc., and Okin Extermnating, Inc., on the WIsons’

fraud and intentional infliction of enptional distress clains; and

. District Judge of the Eastern District of Texas, sitting
by desi gnati on.

2 Pursuant to 5TH QR R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



the denial of relief on their declaratory judgnment claim which
sought reformati on of non-conpete covenants. W AFFI RMand REMAND,
l.

I n January 1992, after | engthy negotiations, Rollins purchased
for $380,000 the assets of JTW Inc., |ocated in Texas and owned by
the Wlsons. JTWconsisted of a conmercial interior plantscaping
busi ness, nmanaged by Ms. WIson; and a whol esale supplier of
pl ants and rel at ed goods, managed by M. W] son.

In conjunction with the sale of JTWs assets, the WIsons
entered into five-year enploynent contracts with Okin, wholly-
owned by Rollins. Those contracts provided for an annual base
salary of $40,000 for each of them contained covenants not to
conpete with Okin, and provided for termnation for cause. And,
JTWand the WI sons executed non-conpetition agreenents.

M. WIlson was placed initially in January 1992 as nanager of
pl ant scapi ng supply; he was renoved fromthat position that May and
accepted a position as a national sales manager. That Decenber,
Okin elimnated his position because it was not generating enough
revenue to pay his salary. He was then offered the option of
ei ther accepting a greenhouse nanager position at a |l ower salary or
returning to the national sales position on a straight comm ssion
basis. M. WIson accepted the greenhouse nanager position, and

O kin continued to pay him $40, 000 annually.



At the end of Septenber 1993, Okin decided to close the
greenhouse facility and to cease wunprofitable wholesale and
gr eenhouse operations. M. WIson was given the option of being
termnated for cause, resigning, taking back his fornmer business,
or accepting a new position and pay cut. He refused each option.

In md-COctober, Okin advised M. WIlson that there were no
suitabl e positions in Texas and that he probably woul d be assi gned
to California. OKkin later offered himan entry | evel position on
a delivery and installation crew M. WIson refused that offer
for nedical reasons. Okin also offered himhis fornmer position as
a national sales manager, but he refused that position because it
had been elimnated previously when he was unable to achieve its
goal s. As of 30 Novenber 1993, M. WIson considered hinself
constructively discharged; Orkin, that he abandoned hi s enpl oynent.

Ms. WIson began her enpl oynent wwth O kin in January 1992 as
a branch manager, at an annual sal ary of $40,000. That Novenber,
she was reassigned as a mmjor account specialist; although her
conpensati on was changed froma salary to a “guaranteed draw’, the
anount was not changed. In July 1993, her conpensation was
decreased after Orkin put her on a comm ssion basis. She was still
enpl oyed by Orkin at tine of trial in early 1996.

The Wl sons and JTWfiled this diversity action against Okin
and Rollins in January 1994, cl ai m ng breach of contract and fraud.

The WIsons also clainmed intentional infliction of enotional



distress; and they sought a declaratory judgnent that the non-
conpete covenants shoul d be reforned.

In md-January 1996, the declaratory judgnent request was
tried to the court, while the other clains were tried to a jury.
The jury awarded $100,000 to Ms. WIlson and $150,000 to M. W | son
for fraud, and $200,000 to Ms. WIson for breach of contract;
found in favor of Rollins and O kin on JTWs clainms for breach of
contract, fraud, and exenpl ary danages; but did not reach a verdi ct
on the WIlsons’ clainms for enotional distress and exenplary
damages, and on M. Wlson's claimfor breach of contract.

The district court granted judgnent as a matter of | aw agai nst
the WIlsons on their fraud, enotional distress, and exenplary
damages clains; remtted Ms. WIlson's breach of contract damages
to $52, 000 (whi ch she accepted); and ruled that M. WIson woul d be
allowed to retry his breach of contract claim It denied a
decl aratory judgnent, and, along that |line, refused the WIsons’
request for findings and concl usi ons.

1.

Qur court denied the WIlsons’ petition for |eave to take an
interlocutory appeal, but held that the appeal could proceed under
Rul e 54(b). JTWdism ssed its appeal.

This being a diversity action, Texas substantive | aw appli es.

E.g., Erie R Co. v. Tonpkins, 304 U S. 64 (1938); Vaught v. Showa

Denko K K., 107 F.3d 1137, 1145 (5th Gr. 1997). And, concerning



thislimted Rul e 54(b) appeal, al though the appell ees contended in
their brief that the district court erred by denyi ng themjudgnent
on M. Wlson's contract claim they conceded at oral argunent that
the issue is not properly before us. Likew se, neither is the sane
claim by Ms. WIson. In sum at issue is only whether the
district court erred by granting judgnent against the W]Isons
fraud and enotional distress clainms, and by denying relief on the
non- conpet e cl ai ns.
A

For the fraud and enotional distress issues, the judgnents as
a mtter of |aw are reviewed de novo. E. g., Conkling v. Turner, 18
F.3d 1285, 1300-01 (5th Cr. 1994). Such judgnent is appropriate
if, viewng the trial record in the light nost favorable to the
Wl sons, there is no “legally sufficient evidentiary basis” for a
reasonable jury to find for the Wlsons. 1d. (quoting FED. R Q.
P. 50(a)); see also Boeing Co. v. Shipman, 411 F.2d 365, 374-75
(5th Gr. 1969) (en banc), overruled in part on other grounds
Gautreaux v. Scurlock Marine, Inc., 107 F.3d 331 (5th Gr. 1997).

1

Judgnent was granted against the fraud clainms on the ground

that they sounded only in contract. The WIsons contend that the

jury verdict should be reinstated because the legal analysis



applied by the district court is inapplicable to clains for
fraudul ent inducenent.?

The proper legal analysis is provided by Fornobsa Plastics
Corp. USA v. Presidio Engineers & Contractors, Inc., S w2ad
., 40 Tex. Sup. Ct. J. 877, 1997 W. 378129 (Tex. 1997), decided
the day after we heard oral argunent (but not yet released for
publication in the permanent |aw reports and therefore subject to
revision or wwthdrawal ). There, the Texas Suprene Court clarified
when tort damages may be recovered for fraudul ent i nducenent of a
contract. It noted that “Texas law has long inposed a duty to
abstain frominduci ng another to enter into a contract through the
use of fraudul ent m srepresentations”; that “it is well established
that the legal duty not to fraudulently procure a contract is
separate and independent from the duties established by the
contract itself”; that it had “repeatedly recogni zed that a fraud

claim can be based on a promse nade with no intention of

3 The appel |l ees contend that the WIlsons did not properly
pl ead a fraudul ent i nducenent claim To the contrary, they all eged
that “Defendants nade m srepresentations and promses in which it
[sic] had no intention to keep” in connection with the ongoing
operation of M. WIson's wholesale business, and that the
defendants commtted fraud by, inter alia, making “prom ses and
representations without intention of honoring thent and “to i nduce
Plaintiffs into the transaction and acquire their custoner base”.
In any event, and far nore inportantly, the jury was instructed,
W t hout objection, that “[a] m srepresentation may al so include a
prom se of future performance made with a present intent on the
part of the person making the prom se not to performas prom sed.”
See FeED. R Cv. P. 15(b), 51.



performng, irrespective of whether the promse is |ater subsuned
wthin a contract”; and that it was clearly established that “tort
damages are not precluded sinply Dbecause a fraudul ent
representation causes only an economc | oss”. ld. at *6. The
court concluded that “tort damages are recoverabl e for a fraudul ent
i nducenent claim irrespective of whet her the fraudul ent
representations are later subsuned in a contract or whether the
plaintiff only suffers an economic loss related to the subject
matter of the contract.” 1d. at *7.

In the new light of Fornobsa, the district court erred by
concluding that the WIlsons’ clains sound only in contract. o
course, this does not end our inquiry; we also nust determne
whet her legally sufficient evidence supports the jury’s (1) finding
of fraud and (2), if it does, award of damages. See id. See also,
e.g., Foreman v. Babcock & Wl cox Co., 117 F.3d 800, 804 (5th Cr.
1997) (“We nust affirm a judgnment of the district court if the
result is correct, even if our affirmance is upon grounds not
relied upon by the district court.”)

Under Texas law, a fraud claimrequires proof of “a materi al
m srepresentation, which was fal se, and which was either known to
be fal se when nade or was asserted w thout know edge of its truth,
which was intended to be acted upon, which was relied upon, and

whi ch caused injury.” Fornobsa, 1997 W 378129, at *7 (quoting

Sears, Roebuck & Co. v. Meadows, 877 S.W2d 281, 282 (Tex. 1994)).



“A promse of future performance constitutes an actionable
m srepresentation if the promse was nade with no intention of
performng at the tine it was nade.” Id. (citing Schindler v.
Austwel | Farners Co-op., 841 S.W2d 853, 854 (Tex. 1992)). Thus,
to recover for fraudul ent inducenent, the WIlsons “had to present
evi dence that [the wongdoer] nade representations with the intent
to deceive and with no intention of performng as represented.”
ld. (citing Spoljaric v. Percival Tours, Inc., 708 S.W2d 432, 434
(Tex. 1986)).

The WIlsons contend that the appellees made the follow ng
representations, upon which they relied in deciding to sell the
assets of their business (JTW and enter into the enploynent
agreenents and covenants not to conpete: (1) that, as part of the
overall transaction, the appellees would pay a total of $800, 000
(I ater adjusted downward $20, 000 based on an audit), w th $380, 000
paid in cash through an asset purchase agreenent and the renmai ni ng
$400, 000 through five-year enploynent contracts with the WI sons,
totaling $80, 000 per year; (2) that the appellees did not care how
the W1l sons apportioned the annual $80,000; (3) that the appellees
wanted to use the plant supply business operated by M. WIlson to
purchase and supply all of the appellees’ tropical foliage,
bl oomi ng col or, and hardgoods on a national basis, and that they

want ed hi mto manage that operation; and (4) that the Wl sons coul d



only be term nated according to Orkin's “corrective action report”
procedures, and it woul d be al nost i npossible for themto be fired.

The W1 sons contend that such representations were fal se when
made, because the appel |l ees never wanted M. WI| son as an enpl oyee
and never intended to give him a realistic chance to succeed;
instead, they offered to purchase his part of JTWand offered him
a position because they knew it was the only way they could
persuade the Wl sons to sell Ms. Wlson's part of JTW and because
they could obtain the recurring revenues of her part at a |ower
cost if they purchased his part of JTW The WIsons assert that
Orkin never intended to performunder their enpl oynent agreenents,
because (1) the appellees intentionally failed to inform the
Wl sons prior to the closing that they had al ready negotiated with
anot her conpany to supply tropical foliage and bl oom ng color; (2)
they were treated rudely, and given unreasonable and unrealistic
goal s and deadlines; and (3) OKkin reduced their salaries in an
attenpt to force themto resign.

But, as the appellees correctly point out, the WIsons cannot
maintain a claim for fraudul ent inducenent of the sale of JTWs
assets. The Asset Purchase Agreenent was a separate docunent,
executed by Ms. WIson on behalf of JTW the WIlsons in their
i ndi vi dual capacities executed separate enpl oynent contracts and
covenants not to conpete. (Along this line, Rollins paid the

agreed $380,000 for JTWs assets; the jury found that the Asset



Pur chase Agreenent was not breached and that there was no fraud as
to JTW and JTWdi sm ssed its appeal .)

The W/ sons have not cited any authority allowing them to
recover individually for the alleged fraudul ent i nducenent of the
sale of corporate assets. |Indeed, Texas lawis to the contrary.
See Adans v. Big Three Industries, Inc., 549 S.W2d 411, 413 (Tex.
App. —Beaunont 1977, wit ref’d n.r.e.) (“A corporation cannot be
used when it benefits the stockholders and officers and be
di sregarded when it is to the advantage of the organizers to do
s0."). The W Isons chose to operate their business as a
corporation, and they are bound by that choice. Accordingly, their
only viable fraudul ent inducenent claimrelates to the enpl oynent
contracts.

Based on our review of the record, we conclude that there is
insufficient evidence to support finding fraudul ent inducenent of
t hose agreenents. Prior to entering into them the WIsons signed
a letter of intent describing the terns of the contracts; it
provi des that should either accept another position, the terns of
enpl oynent may be renegoti at ed. And, the enploynent contracts
executed by the W1l sons provided that their responsibilities “shall
i nclude such duties consistent with [his/her] position with the
Conpany as may fromtine to tinme be assigned to [him her] by the
Di vi sion General Manager”. Accordingly, the enploynent contracts

did not guarantee the WIsons particular positions with OKin,



irrespective of their perfornmance. | ndeed, Ms. W son
acknow edged, on cross-exam nation, that she understood when she
signed the enpl oynent agreenent that her position with O kin could
be changed.

As noted, Ms. WIlson was still enployed by Okin at tinme of
trial; this hardly constitutes evidence of Okin's intent not to
perform Although her salary did not remain at $40,000 annually
after she becane a mgjor account specialist, she had the
opportunity to earn nore than that through comm ssions. See
Fornobsa, 1997 W. 378129, at *7 (“the nere failure to perform a
contract is not evidence of fraud”).

There is sone evidence to support the contention that Okin
did not want to enploy M. WIson and that Rollins was not
interested in his whol esal e busi ness. A w tness, who al so sold her
busi ness to the appell ees, testified that Orkin’s vice president of
national sales told her that Okin never wanted M. WIlson' s side
of the business, and that Okin “forced [hin] out”. Li kew se,
another fornmer owner, still enployed by Okin at tine of trial
testified that the only reason the appel | ees purchased M. Wl son's
part of the business was to get the recurring revenues of Ms.
Wl son’s part, that they had never been interested in his whol esal e
busi ness, and that he was sinply an expense of doing busi ness.

Neverthel ess, O kin entered into an enploynent contract with

M. WIlson, continually offered him other positions when his



performance did not neet its expectations, and paid him $40, 000
annual ly until 30 Novenber 1993, when he refused to accept other
positions offered to him Okin's vice president of corporate
devel opnent testified that, had M. WIson accepted either of the
positions available to himthrough Okin's final offer, it would
have continued to pay him $40, 000 annual |y, regardl ess of whether
it lost noney in so doing. Needl ess to say, Orkin was under no
obligation to continue an unprofitable whol esal e operation solely
for the benefit of M. WIlson. Considering all of the evidence, a
rational juror could not find that Orkin had no intent to perform
under M. WIlson's enploynent agreenent at the tinme it was
execut ed.

In sum judgnent as a matter of |aw against the fraud clains
was correct.

2.

As for the judgnment as a matter of law on the enotional
distress clains, “[u]lnder Texas law, the tort of intentional
infliction of enotional distress has four elenents: (1) intentional
or reckless conduct; (2) that was extrenme or outrageous; (3) that
caused enotional distress; (4) that was severe.” At ki nson v.
Denton Pub. Co., 84 F.3d 144, 151 (5th Cr. 1996) (citing Wrnick
Co. v. Casas, 856 S.W2d 732, 734 (Tex. 1993)). “Only conduct that
is ‘so outrageous in character and so extrene in degree as to go

beyond al | possi bl e bounds of hunman decency, and to be regarded as

- 12 -



atrocious and utterly intolerable in a civilized conmunity’ wll
satisfy the second el enent of the tort of intentional infliction of
enotional distress.” 1d. (quoting Dean v. Ford Mdtor Credit Co.,
885 F.2d 300, 306 (5th Cr. 1989)). Moreover, this extrene and
outrageous elenent is a question of law. Wrnick, 856 S.W2d at
734; Atkinson, 84 F.3d at 151.

Judgnent was granted on the basis of this second el enent; the
district court held that there were no facts “whi ch woul d t ake what
the defendants did out of the realm of an ordinary enploynent
di spute and transformit into ‘extrene and outrageous’ conduct”.
This second elenent is our starting point.

The WIlsons contend that this is not an ordinary enpl oynent
di spute, but is unique because (1) they were fraudulently induced
into enploynent as part of a fraudulent schene to obtain “their”
assets; (2) having fraudulently induced theminto enploynent, the
appel l ees attenpted to force theminto quitting or accepting | ower
sal aries by subjecting themto unwarranted criticism unreachable
goals, and rude treatnent; (3) they were not at-wi |l enpl oyees, but
instead were protected by witten enpl oynent agreenents providing
for termnation for cause; (4) because of the covenants not to
conpete, they could not | eave to avoi d harassnent, w thout changi ng
careers or noving fromtheir hone; and (5) the appellees, which had
subjected them to psychological evaluations during contract

negoti ati ons, used know edge so gained to take advantage of their

- 18 -



particul ar susceptibilities to enotional distress. Concerni ng
these contentions, several additional points of law form the
backdrop agai nst which the evidence on this issue is reviewed.

First, the WIsons’ fraudul ent inducenent clainms have been
rejected, as has the assertion that JTWs assets are “their”
assets.

Second, regarding the abusive criticism goals, and treat nent
poi nts, our court stated in Johnson v. Merrell Dow Pharnmaceuti cal s,
Inc., 965 F.2d 31 (5th Gr. 1992): “In order to properly nanage
its business, an enployer nust be able to supervise, review,
criticize, denote, transfer, and di scipline enployees.” Id. at 34;
see al so Atkinson, 84 F.3d at 151 (as a matter of |aw, enployee’s
allegations that he was termnated w thout warning after |ong
service, that enployer published fal se and defamatory reasons for
his termnation to people inside conpany, and that his superiors
were disrespectful or rude to himduring his enploynent and in the
termnation neeting, are not extrenme and outrageous). “Rude
behavi or does not equate to outrageousness, and behavior is not
outrageous sinply because it may be tortious.” Ewald v. Wrnick
Fam |y Foods Corp., 878 S.W2d 653, 660 (Tex. App.—<orpus Christi
1994, wit denied). Likewse, “[lI]iability does not extend to nere
insults, indignities, threats, annoyances, or petty oppressions.”

Ward v. Bechtel Corp., 102 F.3d 199, 203 (5th Gr. 1997).



And third, as for the harassnment and non-at-wll points, the
Wl sons’ attenpt to distinguish their situation on the basis that
they could only be termnated for cause is unavailing. Qbviously,
al though at-will enployees are not protected by enploynent
contracts, their enployers are still prohibited fromtaki ng adver se
enpl oynent actions agai nst them proscribed by Title VII and ot her
applicable aws. Neverthel ess, we have held that “[a]n enpl oyer’s
conduct, even if a Title VII violation, rises to the |evel of
extrenme and outrageous in only the nost unusual cases.” Hirras v.
Nat’l R R Passenger Corp., 95 F.3d 396, 400 (5th Gr. 1996)
(internal quotation marks and citation omtted); see al so Hadl ey v.
VAMP T S, 44 F.3d 372, 375 (5th Cr. 1995) (fact that jury awarded
conpensatory damages under Title VII does not nean that it also
found that plaintiff suffered conpensatory damages for intentional
infliction of enotional distress); Ugalde v. WA. MKenzi e Asphal t
Co., 990 F.2d 239, 243 (5th CGr. 1993) (“Even conduct which may be
illegal in an enploynent context may not be the sort of conduct
constituting extrene and outrageous conduct”).

Agai nst this backdrop, and based on our review of the evidence
for this enotional distress claim we note, for starters, that the
Wlsons do not <cite, nor do we find, evidence that the
psychol ogi cal evaluation informati on was used inproperly against
t hem For the balance of the contentions, we agree with the

district court that the requisite “extrene and outrageous” el enent

- 15 -



is |acking. Accordingly, we need not analyze the other three
el ements conprising the claim it fails.
B

In a claim tried to the court, the WIsons sought a
declaration that the non-conpete covenants were unreasonable and
should be nodified. The court ruled that their request for
findings and conclusions was untinely and wi thout an evidentiary
basis, and that reformation of the covenants was not a renedy
available to them The WIsons contend that (1) there is no basis
for the untinely-request ruling and, in any event, FED. R CQv. P
52(a) required the court to nmake findi ngs and concl usions; (2) they
i ntroduced evi dence as to the unreasonabl eness of the covenants and
submtted a brief detailing such evidence; and (3) the enpl oynent
agreenents expressly provide for reformati on of the covenants in
the event they are found to be unreasonable. Two docunents contain
t he covenants.

First, the non-conpetition agreenents were in effect for five
years after 2 January 1992. Those covenants have expired accordi ng
to their own terns; any clains regarding them are noot. Second,
the enploynent agreenents preclude conpetition for two years
follow ng either expiration of the five-year termof enploynent or
earlier termnation. Because M. WIson was | ast enpl oyed by Orkin
in Novenmber 1993, his two-year covenant has al so expired. Ms.

Wl son, however, is still bound by her covenant; because she has



not worked for Okin since the January 1996 trial, it does not
expire until January 1998 (needless to say, relatively soon).

As noted, the covenants-claim was tried to the court. I'n
February 1995 (nearly a year before trial), the WIlsons filed
correspondi ng proposed findings and conclusions. “In all actions
tried upon the facts without a jury or with an advisory jury, the
court shall find the facts specially and state separately its
conclusions of law thereon....” FED. R Qv. P. 52(a). Regar di ng
the court not naking findings and conclusions, we are unable to
di scern the bases for its untinely-request ruling. Nevertheless,
assum ng that this non-conpliance with Rule 52(a) is error, it is
harm ess; Ms. WIlson fell far short of producing sufficient
evi dence of unreasonabl eness.

L1l

For the foregoing reasons, the rulings conprising the Rule
54(b) judgnent are AFFIRMED and this matter is REMANDED to the
district court for further proceedi ngs.

AFFI RVED and REMANDED



