IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-11355
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus
LEON WARREN,

Def endant - Appel | ant.

Appeal fromthe United States District Court

for the Northern District of Texas
USDC No. 4:96-CR-61-1-Y

July 3, 1997

Bef ore JONES, DeMOSS and PARKER, Circuit Judges.

PER CURI AM *
Leon Warren appeals his conviction and sentence for

di stribution of cocaine base in violation of 21 U S. C

8§ 841(b)(1)(B). W affirm Facts contained in dism ssed

i ndi ctment counts nmay be used in determ ning rel evant conduct.

US S G 8 6Bl.2(a); United States v. Vital, 68 F.3d 114, 118

(5th Gr. 1995). The district court’s failure to hold that the

Doubl e Jeopardy O ause was violated by the use of the di sm ssed

Pursuant to 5THCGQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THGQR R
47.5. 4.
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counts to determ ne rel evant conduct was not plain error. See

Wtte v. United States, 115 S. C. 2199, 2207-08 (1995). The

district court did not conmt clear error by failing to give
Warren a downward departure based upon a mtigating role in the

offense. See United States v. Zuniga, 18 F.3d 1254, 1261 (5th

Cir. 1994). Warren waived his right to challenge the district
court’s sunmmary dism ssal of his notion to dismss for selective

prosecution by entering an unconditional guilty plea. See United

States v. Smallwood, 920 F.2d 1231, 1240 (5th Cr. 1991).

AFFI RVED.



