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PER CURI AM *

This is an appeal froma final order of the district court,

Pursuant to Local Rule 47.5, the court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in Local Rule 47.5. 4.



sitting as a court of appeals in bankruptcy. The appel | ant
chal l enges the district court’s affirmance of various orders of the
bankruptcy court. W have jurisdiction under 28 U S.C. § 158(d).
We review a bankruptcy court’s fact findings for clear error, and
its legal conclusions de novo. Affiliated Conputer Systens, |nc.
v. Sherman (In re Kenp), 52 F.3d 546, 550 (5th Cr. 1995).

The debtor, Dimtrios Belavilas, owed his forner business
partner Ni kolaos Bililis on a pair of notes, which Bililis had
acquired from the | ender bank. The notes were secured by real
property in Arlington, Texas, on which a partnership consisting of
the debtor, Bililis, and Athanasios Boutris had opened a
restaurant. Al nost i mmedi ately, disputes arose and t he partnership
crunbled. The debtor filed this adversary proceeding to determ ne
how nuch he owed Bililis on the notes. In answering that question,
the bankruptcy court relied on various factual findings of the
Texas state courts in prior litigation concerning the dissolution
of the partnership and disposition of the real property.

In an order and a nenorandum opinion entered Decenber 23

1992, the bankruptcy court cal cul ated that the debtor owed Bililis
$103,374.61 in principal. The bankruptcy court left open the
question whether Bililis was entitled tointerest as well. Stating
that Bililis had “failed to provide the Court with an argunent in

support of that entitlenment or with the dollar figure of the anount

of interest to which he is entitled,” the court gave Bililis



additional tinme to justify his demand for interest.

Bililis subsequently submtted an application for interest.
However, the bankruptcy court, in an order entered April 29, 1993,
held this application inadequate. The court found that Bililis had
“failed to provide the information necessary to calculate the
interest accrued and ow ng.” Consequently, no interest was
awarded. The district court affirned.

On appeal to this court, Bililis clains that the bankruptcy
court clearly erred by finding that no interest could be awarded
based on his application. Qur analysis of this claimw || be aided
by a brief review of the rel evant chronol ogy.

The partnership was forned in March 1986, with each partner
entitled to one-third of the anticipated profits and responsible
for one-third of the liabilities. D sputes swiftly consuned the
partnership, which was dissolved on or about May 6, 1986. Each
partner remained individually |iable for one-third of the paynents
on the notes.

Bililis, after an initial attenpt to buy out the debtor,
i nstead bought the notes fromthe bank on June 13, 1986. Bililis
t hus becane a secured creditor and |ienhol der on the property. On
February 13, 1989, the debtor bought out Boutris, acquiring a two-
thirds share of the property. On May 2, 1989, the debtor bought
Bililis’ share; this nmade the debtor the sole owner of the

property, subject to the notes held by Bililis. On Septenber 7,



1989, the debtor filed a Chapter 13 bankruptcy petition.

In his application to the bankruptcy court for interest,
Bililis correctly stated that under the terns of each note,
interest was to be added daily to the outstanding principal at a
rate equal to the prinme rate plus one percentage point. He
submtted a prine rate schedul e--whi ch had al ready been received in
evidence--for all relevant tine periods. He requested pre-petition
interest for the period from July 1, 1986, just after Bililis
bought the notes, to August 31, 1989, just before the debtor filed
for bankruptcy. Based on the fluctuating prine rate and the
principal outstanding, Bililis calculated that he was entitled to
$39,8244.03 in pre-petitioninterest. He al so requested $14, 319. 86
in penalties for |ate paynent.!?

In response the debtor argued that no interest was owed, at
| east for the period before May 2, 1989. This argunent rested on
a state appeals court’s finding that he was not in default on the
notes and did not owe Bililis any noney for this period. The state
court found that for nearly three years, the debtor, though a one-
third owmer of the property, had been excluded from it by his
former partners. The court found that the debtor was owed rental
credits which exceeded his total nonthly paynents of principal plus
interest on the notes. Consequently, no interest was due.

The holding of the state court is dispositive; Bililis wll

Bililis also requested post-petition interest. That request is
not at issue in this appeal.



not be permtted to relitigate the issue. No interest will be
awarded for the period fromJuly 1, 1986 to May 2, 1989.

In a supplenental response to Bililis’ interest application,
however, the debtor conceded “that interest should be earned on the
notes from May 2, 1989.” Despite the parties’ apparent agreenent
that interest was owed for the period from May 2 to August 31,
1989, the bankruptcy court stated that it “was unable to determ ne
the interest from the information supplied by Bililis.”
Accordingly, no interest was awarded. The district court affirned.

We hol d that the bankruptcy court conmtted clear error. The
court shoul d have been able to calculate the interest owed on the
notes by the debtor for the period May 2 to August 31, 1989. The
court did not state what, if anything, was mssing fromBililis
application.? |t appears to us that interest could readily have
been determ ned fromthe princi pal anount, the prine rate schedul e,
and the notes thenselves, which specified that interest was to
accrue daily at one percent over the prine rate.

Moreover, Bililis submtted a table purporting to show, for
each nmonth fromJuly 1986 to August 1989, the nunber of days in the
mont h; the interest rate; and the total anmount owed (princi pal plus
interest). W express no opinion as to the accuracy of these
cal cul ations; we only suggest that it is well within the conpetency

of the bankruptcy court to review them and award an appropriate

2Nor did the bankruptcy court conclude that there was sone
affirmative legal bar to Bililis recovering interest on the notes.
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amount of pre-petition interest.® W enphasize, however, that the
award should be limted to the period May 2 to August 31, 1989.°
Bililis’ other argunents are without nerit. He argues that
based on the prior state court opinions, the debtor was not
entitled torental credits for the use of the property. He asserts
that the district court erred by affirmng the bankruptcy court’s
al l onance of such credits. This argunent m sconstrues the state
court opinions, which nmade clear that the debtor was entitled to

rental credits for the nonths when he owned one-third of the

property but was denied use of it by Bililis and Boutris.
Bililis® final contention concerns certain offsets he raised
in bankruptcy court against the debtor’s claim of usury. The

debtor asserted in an anended conpl aint that the i nterest sought by
Bililis was usurious. In response, Bililis asserted a claimfor
$20, 000, representing noney he had lent the debtor to finance the
debtor’s stake in the partnership, and a claim for $140, 000,
representing personal property of the forner partners that the

debtor allegedly “converted” after regaining access to the

Bililis calculated that he was owed $1,459.79 for WMy 1989;
$1,427.70 for June; $1,430.65 for July; and $1,385.08 for August.
Assuming Bililis calculated these figures correctly, the anount of

interest for May is necessarily overstated, as it was based on a
31l-day nonth. The binding judgnent of the state court precludes
any interest award prior to May 2, 1989.

“We can only surmse fromthe briefs and the state court opinions
that once the debtor becane the sole owner of the property on My
2, 1989, he was no |longer excluded fromit. W assune that from
that date on, he was not entitled to rental credits as an offset
agai nst the interest he owed on the notes.
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restaurant.

The debtor noved to strike these “counterclains,” contending
that they were untinely and that the sole issue in the adversary
proceedi ng was the amount of principal and interest due on the
notes, and not the anobunt of any unsecured debt clained by Bililis.

The bankruptcy court granted the notion to strike.

Bililis seeks to reverse that decision; in effect, he seeks to
reinstate his unsecured clainms against the debtor. However ,
Bililis has consistently characterized these clainms as responsive

to the debtor’s usury claimalone. The bankruptcy court dism ssed
the usury clai mw thout prejudice; the debtor has not appeal ed the
dismssal of that claim As a result, the bankruptcy court’s
decision to strike Bililis’ offset clains is noot for purposes of
this appeal .?®

The judgnent of the district court is REVERSED, and the case
REMANDED wi th instructions to REMAND to the bankruptcy court for
calculation of pre-petition interest and, if appropriate, |ate

penal ties.

*Bililis characterizes his offset clains as affirmative defenses to
the debtor’s usury claim He clains that as affirmative defenses,
they were not subject to the bankruptcy court’s deadline for the
subm ssion of counter-clains. Even if we accepted this
characterization for the sake of argunent, it does not alter the
fact that the bankruptcy court dism ssed the usury claim rendering
the appeal of Bililis responsive pleadi ngs noot.
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