IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-11130

W LLI AM B. PI LCHER,
Pl ai ntiff-Appellant,

ver sus

CONTI NENTAL ELECTRONI CS CORP.
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas
(93-CV-1743)

July 8, 1997

Before H G3 NBOTHAM W ENER, and DENNIS, G rcuit Judges.

PER CURI AM *

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



In this Age Discrimnation in Enploynent Act! (ADEA) case,
Plaintiff-Appellant WIlliam B. Pilcher (Pilcher) appeals the
district court’s gr ant of Def endant - Appel | ee Conti nent al
El ectronics Corporation’s (CEC) notion for sunmary judgnent,
concluding that Pilcher had failed to establish a claimunder the
ADEA. I n our de novo review we find that issues of material fact
exist as to (1) whether Pilcher bore his burden of presenting a

prima facie case of age discrimnation, and (2) if so, whether

CEC s proffered reason for his discharge — one of a nunber of
enpl oynent actions taken as part of a RRF —was nerely a pretext
for a discrimnatory replacenent situation. Accordingly, we
reverse.

I
FACTS AND PROCEEDI NGS

Pil cher graduated in 1960 from Texas Technol ogi cal University
wthaB. S inelectrical engineering. After receiving his degree,
Pilcher went to work for CEC as a Staff Engi neer and Val ve Engi neer
Coor di nat or. CEC manufactures radio transmtters and other
products and perfornms contract work related to the United States
governnent and the defense industry. [In 1969, Pilcher received an
MB. A fromNorth Texas State University while working for CEC

In 1970 Pilcher left CEC and thereafter worked in a nunber of

different jobs, nost notably as Contracts Manager for UTL

1290 U S.C. § 621 et seq.



Corporation (UTL) from 1977 through 1987. UTL' s busi ness was 85
percent governnent contracts and 15 percent donestic and
i nternational comercial contracts. Pilcher negotiated contracts,
supervi sed contract admnistration, and assisted in contract
proposal s.

In 1987 Pilcher returned to CEC to becone Manager of Contract
Adm ni stration. Over tine he assuned additional responsibilities,
and in 1991 he was pronoted to Manager of Contracts and Proposals,
in CEC s Finance Departnent. Pilcher’s yearly performance revi ews
encouraged himto identify and train a successor, which he assuned
woul d clear the way for himto be pronoted.

Meanwhi l e, in 1990, Lonnie Roberts had joined CEC as Vice-
President of Finance. In Septenber 1991, CEC hired John Newel |,
age 42, for the position of Governnent Contracts Adm nistrator
Newel | had graduated cum | aude fromthe College of St. Thomas and
had received a | aw degree fromthe University of lowa Coll ege of
Law.

At about the sane tine that Newell was hired, Pilcher was
pronoted to Manager of Contracts and Proposals, which entailed
i ncreased responsi bility, including serving as Newel |’ s supervi sor.
In Novenber 1991, just two nonths after Newell’'s arrival, CEC
informally changed his title to Departnent Head, Contracts
Adm ni stration; and in January 1992, Newell was formally pronoted

to that position



On January 17, 1992, CEC termnated Pilcher, age 61
purportedly as part of a RIF, which CEC asserts was necessitated by
a substantial reduction in its governnent contracts business. CEC
expl ains that, based on Lonni e Roberts’ suggestion, it had deci ded
to reduce its managerial staff and to inplenent a concomtant
consol i dati on of manageri al responsibilities into the duties of the
managers who renai ned. In fact, Pilcher was one of 37 CEC
enpl oyees who were fired on the sane day. O those 37 enpl oyees,
seven whose average age was fifty years were from Pilcher’s
departnent; however, Newell was never considered for term nation.
Two ot her ol der enpl oyees, both wonen, were term nated during the
alleged RIF. Like Pilcher, those wonen are alleged to have been
required to train their younger successors before they were fired.?

Pilcher insists that when he was laid off he was inforned by
both Newell and Lonnie Roberts that Newell would be taking
Pilcher’s place. Indeed, Newell did assune Pilcher’s governnent
contracts responsibilities and began supervising the renaining
enpl oyees whom Pi | cher had been supervising. Newell also assuned
Pilcher’s other responsibilities —Spares as well as Pricing and
Pr oposal s. Sonetinme later, other enployees assuned sone of

Pilcher’s previous duties, as his position was ultimately

2Jan Krummrich, age 54, was Manager of Governnent Products in
Pilcher’ s departnent and reported to Roberts. Maurine Heaton, age
60, held the position of Accounting/Financial Specialist.
However, she did not report to Lonnie Roberts, but instead was
supervi sed by Robin Roberts.



reor gani zed.

Pilcher filed suit against CEC in August 1993. CEC filed a
Motion for Summary Judgnent in January 1996. |In August 1996, the
district court granted CEC s notion, concluding that there was no
direct evidence of intentional age discrimnation and that Pilcher
had failed to establish a prima facie case through indirect
evi dence.

I
ANALYSI S
A.  STANDARD OF Revi EW

On appeal fromsummary judgnent, we reviewthe record de novo
"under the sane standards which guided the district court."3
Summary judgnent i s appropriate when no i ssue of material fact has
been shown and the noving party is entitled to judgnent as a matter
of law.* |In determ ning whether sunmary judgment was proper, al
facts are viewed in the light nost favorable to the nonnovant.

The granting of sunmary judgnent i s especially questionable in
enpl oynment discrimnation cases,® as these cases involve "nebul ous

guestions of notivation and intent."® Thus, when any facts are in

Wil ker v. Sears, Roebuck & Co., 853 F.2d 355, 358 (5th Cir.
1988) .

‘Fep. R Qv. P. 56(c).

SHayden v. First Nat’'l Bank, 595 F.2d 994, 997 (5th Cir
1979) .

5Thor nbr ough v. Col unbus & Greenville R R Co., 760 F.2d 633,
640 (5th Cir. 1985).




di spute, summary judgnment is generally inappropriate.” Aplaintiff
should w thstand summary judgnent when he has created a genuine
i ssue of material fact, even if he has failed to establish all the
el ements of his case by a preponderance of the evidence.?
B. APPLI CABLE LAW

Under the ADEA, it is unlawful for an enployer to discharge an
enpl oyee based on age.°® A plaintiff nust prove intentional
discrimnation to establish a violation. “Because direct evidence
of enploynent discrimnationis rare, courts have devi sed indirect

or inferential methods of proving such discrimnation,” follow ng

the three-step McDonnell Dougl as burden-shifting anal ysis.!

i Did Pilcher establish a prina facie case?

In step 1, a plaintiff nmust present a prima facie case; if
successful in so doing, he establishes a rebuttable presunption of
discrimnation.'2 A prima facie showing of age discrimnation

requires a plaintiff to present proof that he was: (1) discharged;

I'd. at 641.

8ld. at 641 n. 8.

29 U.S.C. 8§ 623(a)(1).

Davis v. Chevron U S. A, Inc., 14 F. 3d 1082, 1085 (5t

h
1994) (citing Texas Dep’t of Conmmunity Affairs v. Burdi ne, 450
248, 101 S. Ct. 1089, 67 L.Ed.2d 207 (1981)).

Cr.
uU. S.

1IMcDonnel | Douglas Corp. v. Geen, 411 U S 792, 93 S.C
1817, 36 L.Ed. 668 (1973).

2Armendariz v. Pinkerton Tobacco Co., 58 F.3d 144, 149 (5th
CGr. 1995).




(2) qualified for the position; (3) within the protected cl ass; and
(4) either (i) replaced by soneone outside the protected class,
(ii) replaced by soneone younger, or (iii) otherw se discharged
because of his age.?®® Cenerally, when an enployee has been
replaced, prongs (i) and (ii) of the fourth el enment apply; and when
there has been a RIF, prong (iii) applies. To establish a prim
facie case in a RIF situation, the plaintiff is required to present
evi dence show ng that the enployer did not treat age as a neutral
factor in its decision-making process.® Wat is suspicious is not
the firing of a qualified, older enployee, but the firing of such
an enpl oyee whil e retaining younger enpl oyees. ® Wien this occurs,
the enployer is required to articulate a nondiscrimnatory reason
for that decision.?

Pil cher contends that he was replaced by Newell and insists
that Newel | assuned Pilcher’s responsibilities. W have previously
held that a plaintiff is entitled to a jury trial when he presents

evidence that sone of his duties were assuned by a replacenent

B d. at 149, (citing Bodenheiner v. PPG Indus., Inc., 5 F. 3d
955, 957 (5th Cir. 1993)).

Mei necke v. H & R Block of Houston, 66 F.3d 77, 83 (5th Cr
1995) .

Armendariz, 58 F.3d at 150, (citing Anburgey v. Corhart
Refractories Corp., 936 F.2d 805, 812 (5th GCr. 1991)).

1SEEQC V. Manville Sales Corp., 27 F.3d 1089, 1096
Thor nbr ough, 760 F.2d at 644.

"Thor nbr ough, 760 F.2d at 644.
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enpl oyee. ®* W today conclude that the summary judgnent evidence
inthe instant case presents a genuine i ssue of material fact as to
whet her Pil cher was replaced or nerely termnated as part of a R F.

According to Pilcher, during the six nonths preceding his
termnation, Newell held hinself out to a representative of athird
party contractor as Manager of Contracts. |In Pilcher’s performance
review, CEC had encouraged a nore aggressive search for his own
successor. Newel |l <clainms that followng Pilcher’s layoff, he
(Newel I') “took over.” Qher enployees confirmthat Newell was “in
[Pilcher’s] office” and “assuned” Pilcher’s duties. The record
indicates that Newell assuned nanagerial responsibility for
existing projects, as well as for proposals and spares.

CEC s organizational charts show that Pilcher’s former
position was not reorganized until approximately six nonths after
his layoff. And, when it was reorgani zed, Newel|l ceased to manage
spares; CEC had transferred that responsibility to another
departnent. By 1994, Newell was no | onger responsible for pricing
or proposals. Newell’s sole renmaining responsibility was managi ng
contracts, which had represented approximately 60 percent of
Pi | cher’ s wor Kkl oad.

We have not seen any summary judgnent evi dence to suggest that

Newel|’s position following Pilcher’s layoff was anything other

than a one-on-one replacenent. There is no evidence that several

8See Young v. City of Houston, Texas, 906 F.2d 177, 182 (5th
Cir. 1990).




j obs were confl ated i nto one; instead, Newell sinply assuned all of
Pilcher’s responsibilities, no nore and no |ess. As Newel |
acquired his original position, Governnent Contracts Adm ni strator,
only nonths preceding Pilcher’s layoff, CEC appears to have
replaced the older Pilcher with the younger Newell. Hi s
responsibilities appear to have been identical to Pilcher’s for the
first six nonths following Pilcher’s firing. Although the position
was eventually restructured, its essence —nmanagi ng contracts —
remai ned t he sane.

CEC insists that Pilcher’s firing was entirely notivated by
its plans under the RIF. RIF cases —oparticularly those invol ving
grants of summary judgnent —generally involve facts that clearly
dictate such a finding, unlike the nurky, anbiguous facts of the

i nstant case. For exanple, in Meinecke v. H&R Bl ock of Houston, we

found a RIF to be an adequate explanation when an enployer had
el imnated an enpl oyee’s position, closed the office in which the
di scharged enpl oyee had worked, and distributed the enployee’s
duties anong other enployees as part of a reorganization.!® In

Arnmendariz v. Pinkerton Tobacco Co., we found a R F to be a

creditabl e reason for term nati on when an enpl oyer discharged the
enpl oyee, assigned a small portion of his work to another enpl oyee
W thout granting a pay increase to the assignee of that work, and

assigned the bulk of the first enployee’s work to an i ndependent

1966 F.3d at 84.



broker.2° W found that the position in question truly had been

elimnated.? Finally, in Browm v. CSC Logic, Inc., we found that

when a younger enpl oyee had been assigned sone of the duties of a
term nated enpl oyee sixteen nonths prior to termnation and the
remai nder of the duties had been assuned by an ol der enpl oyee, this
enpl oyee’s position was legitimately elimnated in a RIF. 22
CECrelies heavily on the Sixth Grcuit’s opinion in Barnes v.

GenCorp., Inc.? to support its argument that Pilcher was not

replaced. To the contrary, though, Barnes supports our concl usion
that a genuine issue of material fact exists regardi ng whet her

Pil cher was replaced. According to Barnes, a RIF occurs when
busi ness consi derati ons cause an enpl oyer to

elimnate one or nore positions wthin the
conpany. An enployee is not elimnated as
part of a work force reducti on when he or she
is replaced after his or her discharge.
However, a person is not replaced when anot her
enpl oyee IS assi gned to perform the
plaintiff’s duties in addition to other
duties, or when the work is redistributed
anong ot her existing enployees already
performng related work. A person is replaced
only when another enployee is hired or
reassigned to performthe plaintiff’s duties.?

Technically, Newell was an existing enployee who assuned

2058 F. 3d at 149-50.

211 d. at 150.

2282 F. 3d 651, 655 (5th Cir. 1996).
23896 F.2d 1457 (6th Gr. 1990).

241 d. at 1465.
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related duties upon Pilcher’s term nation. It is incongruous,
however, to all ow an enpl oyer to evade the finding of “repl acenent”
by sinply: (1) determning the need for an assistant manager;
(2) filling that position with a younger enpl oyee; (3) determ ning
a need for a RIF; (4) termnating the ol der nmanager, w thout even
consi dering t he younger enpl oyee for layoff; and, (5) consolidating
the two positions so that the younger enpl oyee assunes essentially
all of the duties for which the older enployee had been
responsi ble. Even though it is not plain fromthe record that this
series of events occurred, there is sufficient summary judgnent
evidence in the record on appeal to establish a prima facie case
and create a jury question.

ii. DdCECarticulate a leqgitimte, nondiscrimnatory reason for
its decision?

We are constrained in this case to proceed to step 2 of the

McDonnel I Dougl as burden-shifting analysis. Because Pilcher made

a prima facie showing of age discrimnation, it was incunbent on
CEC to establish a legitimate, nondiscrimnatory reason for its
decision to termnate him?2 Toward this end, CEC naintains that
the RIF was necessary due to a decrease in overall sales and a
decrease in governnent contracts. According to CEC, age was not a
factor it considered in the decision to term nate Pilcher; rather,
that decision was based on Lonnie Roberts’ recommendation to

el imnate superfluous managerial and supervisory personnel while

2Arnendari z, 58 F.3d at 149.

11



expanding the responsibilities of the mnmanagers who renained.
Facially, this is a legitimate, nondiscrimnatory reason, and is
sufficient to shift responsibility back to Pilcher to establish
pret ext .

iiil. Was CEC s reason a pretext?

The law is well settled that when an enpl oyee establishes a
prima faci e case and t he enpl oyer responds with a beni gn reason, we

proceed to step 3 of the MDonnell Douglas mnuet: Once the

enpl oyer has net the burden of articulating a legitimte,
nondi scrimnatory reason, the presunption of discrimnation fades
and the plaintiff nust prove by a preponderance of the evidence
that the enployer’s articulated reason is a pretext for unlawf ul
discrimnation.? To establish pretext, a plaintiff cannot nerely
rely on his subjective belief that discrimnation has occurred.?
Rat her, he nust denonstrate discrimnatory intent "either directly
by persuading the court that a discrimnatory reason nore |ikely
nmotivated the enpl oyer or indirectly by show ng that the enpl oyer’s
proffered explanation is unworthy of credence."?® The critical test

is whet her age "actually played a role in" and "had a determ native

26]d. (citing St. Mary’s Honor Ctr. v. Hicks, 509 U S. 502, 113
S.C. 2742, 125 L. Ed.2d 407 (1993).

2"'\Waggoner v. City of Garland, Texas, 987 F.2d 1160, 1166 (5th
CGr. 1993).

8Texas Dept. of Community Affairs v. Burdine, 101 S.C. 1089,
1095 (1981); Bienkowski v. Anerican Airlines, Inc., 851 F.2d 1503,
1506 (5th Cir. 1988); Hall v. Gllnman, Inc., 81 F.3d 35, 37 (1996).

12



i nfluence on" the enployer’s decision-naking process.? To avoid
summary judgnent, however, a plaintiff is not required to prove
pretext; he need only raise a genuine issue of fact regarding
pretext.®® As we stated recently, “a plaintiff can avoid summary
judgnent if the evidence taken as a whole, (1) creates a fact issue
as to whether each of the enployer’s stated reasons were what
actually notivated the enployer, and (2) creates a reasonable
inference that age was a determ native factor in the actions of
which the plaintiff conplains.”3

Pil cher asserts that CEC s proffered reason for his layoff —
a RIF brought on by a dramatic decrease in governnent contracts —
is a pretext. He clains to have had enough work to keep hi m busy
for the next few years. He also points to the fact that the
younger Newell was hired specifically to work in governnent
contracts just three nonths prior to the R F, yet was never
considered to be a candidate for |ayoff. CEC counters wth
evi dence t hat governnent contracts constituted a decreasi ng portion
of its total revenue, with such business reaching its nadir in
1992, the year Pilcher was laid off. CEC al so adduced evi dence

that its total sal es decreased each year after 1990.

2Armendariz, 58 F.2d at 149, (citing Hazen Paper Co. V.
Biggins, 113 S.Ct 1701, 1706 (1993)).

30Thor nbr ough, 760 F.2d at 646.

31Hal I, 81 F.3d at 37 (citing Rhodes v. Quiberson Gl Tools
75 F.3d 989, 993 (5th Cr. 1996) (en banc)).

13



Even if we assune that a decrease in governnent contracts
necessitated a RIF at CEC, the essential inquiry remains whether
the otherwse justified RIF was used to mask an age di scrim natory
replacenent situation. A RIF —a benign reason for layoffs —
cannot be wused surreptitiously to effect age discrimnation.
Further, the fact that Newell had a | aw degree does not validate
CEC s decision to retain him as the conpany stated that a |aw
degree was not a criterion of eligibility for the position. We
conclude in this case that, in light of the strong replacenent
facts and other evidence, a jury could reasonably find that
Pilcher’s age was a determ native i nfluence on Pil cher’s di scharge.

Pilcher’s evidence of a one-on-one replacenent by Newell is
supported by additional evidence of age discrimnation. Pi | cher
has shown that two other ol der enpl oyees were laid off after being
required to train their own younger successors. The record shows
al so that Lonnie Roberts stated that CEC enployees didn't “wal k
W th a purpose” and that upon neeting Pilcher he inquired about his
heart condition. Even though these comrents could be interpreted
as nere chance remarks, they are susceptible of being interpreted
as reflecting an age bias as well. Pil cher also contends that
Roberts treated older enployees nore harshly than younger
enpl oyees. Finally, Pilcher states that during Newell’'s job
interview, at which Pilcher was present, Roberts stated that

Pilcher was “retiring.”

14



In Atkinson v. Denton Publishing Co.,?* we reversed summary

j udgnent for an enpl oyer after finding that the di scharged enpl oyee
had presented sufficient evidence to create genuine issues of
material fact as to whether the enployer’s reasons for his
di scharge were pretextual. The enployee in Atkinson submtted
evidence to rebut the enployer’s articulated reason, as well as
evi dence that the general manager: (1) preferred to deal directly
with the younger, |ess experienced subordinates; (2) told another
enpl oyee that he preferred sol ving problens with younger enpl oyees
because the discharged enployee had “old ideas and old ways”;
(3) gave raises to younger enployees while w thholding them from
ol der enployees; and (4) laid off other older enployees and
repl aced them with younger workers.3 Here, Pilcher, like the
plaintiff in Atkinson, offered sunmmary judgnment evidence that we
deem sufficient to create a jury question on pretext.
11
CONCLUSI ON

| nasnmuch as our plenary review satisfies us that Pilcher did
establish a prima facie case of age discrimnation and presented
sufficient sunmary judgnent evidence to denonstrate the existence
of a genuine issue of material fact regarding the RIF as possible

pretext for discrimnatory replacenent, we reverse the sunmary

2284 F.3d 144 (5th Gr. 1996).
3 1d. at 149-50.
15



judgnment granted by the district court in favor of CEC and renmand
for further proceedi ngs consistent herewth.

REVERSED and REMANDED.

16



