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Before KING JOLLY, and DENNIS, G rcuit Judges.

PER CURI AM *

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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Harun Nassor Talib, #689194, appeals fromthe district

court’s dismssal of his mxed civil rights/habeas corpus action.

Talib argues that the district court abused its discretion in
denying his notion to dismss fromhis habeas corpus petition his
unexhausted clai mof an unconstitutional search and seizure.
Talib al so argues the nerits of his habeas corpus claimthat his
of fense was m sclassified as a second degree felony.

We have reviewed the record and the briefs filed by the
parties and conclude that the district court abused its
discretion in inplicitly denying Talib leave to dismss fromhis
habeas corpus petition his unexhausted cl ai mof an

unconstituti onal search and sei zure. See Hernandez v. Garri son,

916 F.2d 291, 293 (5th Cr. 1990); Rose v. Lundy, 455 U S. 5009,

520 (1982). The portion of the district court’s judgnent denying
Talib’s civil rights clains for damages as barred by Heck v.
Hunphrey, 114 S. . 2364 (1994) is AFFIRMED. The portion of the
j udgnent denying Talib's notion to dismss fromhis habeas
petition his unexhausted claimis VACATED and the case is
REMANDED to the district court for the dismssal of Talib's
unexhaust ed habeas claimand for consideration of any remaining
habeas cl ai ns.

AFFI RVED | N PART, VACATED AND REMANDED | N PART.



