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Bef ore REAVLEY, JOLLY, and BENAVIDES, G rcuit Judges.
BENAVI DES, Circuit Judge:”

Craig E. Caldwell makes several challenges to his conviction
for soliciting another person to commt arson in violation of 18
U S C 88 373(a) and 844(i). He al so argues that the district
court inproperly enhanced his sentence based on an erroneous
finding of obstruction of justice. Finding no error, we affirm

l. FACTUAL BACKGROUND AND PROCEDURAL HI STORY

"Pursuant to 5TH QR R 47.5, the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



The Gover nnment presented evidence that the appellant, Craig E
Caldwell, owned Sinpson Funeral Hone, which was located in
| ngl ewood, California. The property was purchased in the nanme of
Victoire Hovland,? who was Caldwell's girlfriend. Cal dwel |
referred to her as a "straw buyer."

In June of 1995, the insurance coverage for the funeral hone

was cancelled due to a late paynent, and Caldwell <called an
i nsurance broker to reinstate the coverage. |Initially, they were
unsuccessful inreinstating the policy, and Cal dwel |l i ndi cated that

he woul d seek coverage el sewhere. Approxi mately a nonth |ater
Cal dwel | contacted the broker again requesting coverage. On July
18, 1995, the broker secured another policy insuring the building
for $1, 000, 000. Cal dwell then inforned the broker that the
coverage shoul d be $1, 500, 000 because of inprovenents t hat had been
made on the funeral hone. The broker raised the limts of the
policy accordingly.?

Subsequently, in Septenber of 1995, Caldwell and his business
associ ate, Dahn Wal ker, were flying fromPhoenix to Dallas, and on
that flight nmet Walter Axl ey, who was a skip tracer for a bail bond
conpany in the Dallas, Texas area. After sone conversation
regardi ng the bail bond business, Cal dwell remarked t hat Axl ey nust

know al | types of people in that busi ness and asked whet her he knew

2 She was also referred to as "Vicki" or "V.V." Hovl and.

3 On January 30, 1996, Caldwell discussed increasing the policy
limts another $250,000, and requested a quote fromthe insurance
broker. That increase was never effectuated.

2



soneone who could burn down a building. Axley replied that his
brother-in-law possibly could do it. Nothing else was said about
arson during the flight. Cal dwel | and Axl ey exchanged busi ness
cards prior to depl aning.

Axl ey reported the conversation to an I RS agent he knew from
wor ki ng undercover on one of the agent's investigations. Because
t he agent thought Caldwell was just a "kook," he advised Axley to
"blow [Caldwel ] off." No investigation was instigated at that
poi nt .

A week or so later, Caldwell contacted Axley in Dallas.
Cal dwell and Walker met with Axley and discussed surety bonds
however, there was no nention of arson. Pursuant to Caldwell's
request, Axley introduced him to an individual who was in the
busi ness of providing financial guaranty bonds. The next day
Caldwell instructed Axley that in the future the proposed arson
should be referred to as the "insurance thing or the insurance
conmpany. "

On Novenber 13, 1995, at another neeting wth Axley, Caldwell
brought a gray binder containing photos of the targeted buil ding,
information about its location, and a floor plan. He told Axley
where the furnaces were |ocated and the easiest access into the
building. Caldwell was willing to pay up to $5,000 i n expenses and
airfare for the arsonist to travel to and from California. He
specified that the fire should be set in the early norning hours,

between one and four a.m on a Sunday, in Decenber or early



January. Caldwell repeatedly insisted that the funeral honme had to
be burned flat to the ground, so that it could not be rebuilt.
After Axley reported these conversations to the IRS agent, that
agent referred Axley to an ATF agent, who had Axley wear a
recordi ng device at future neetings.

On Decenber 13, 1995, in a recorded conversation at a
restaurant between Caldwell and Axley, Axley proposed "a forner
client" that he had "bonded out" to be the arsoni st instead of his
brother-in-law. Axley brought a bail bond file containing "dummy"
information and a picture of the proposed arsonist. The
information in the file was fictitious, and the picture was of an
agent . Cal dwel | was adamant that he did not want to see the
proposed arsonist's picture or ever neet him

After discussing the arsonist's fee, Caldwell repeatedly
sought assurances that the proposed arsoni st had experience and
woul d burn the building to the ground. Caldwell wanted Axley to
"swear by" the arsonist.

Wien Axley told Caldwell that the proposed arsonist would
charge only $2,000, Caldwell replied: "you can't |lose on that."
Cal dwel | prom sed that Axley's fee would be "a |lot nore" than the
"coupl e of hundred" dollars Axl ey suggested. Caldwell indicated he
coul d use Sout hwest Airlines flight coupons to fly the arsonist to

Cal i forni a. During this neeting, Caldwell stated that "it's a



go."*

In a subsequent neeting on January 10, 1996, Cal dwell
expressed his concern regardi ng whet her the proposed arsoni st could
do the job. Caldwell suggested that he woul d advance $700 for the
arsonist's flight and expenses. In a previous conversation,
Cal dwel | had vol unteered to have gas containers in the building for
the arsonist. During this neeting, he changed his m nd because
"they mght tie me into [it]."

Cal dwel |l informed Axley that a tenant, "a black guy," livedin
the funeral hone building. Caldwell said that he did not care what
happened to the tenant. Caldwell reiterated that the buil ding nust
be burned "down to the ground."

At a neeting on February 6, Caldwell related to Axley that he
was agai n concerned that after the job was conpleted the arsoni st
woul d cone back to haunt them Cal dwel I announced that if the
arsoni st would try to do so, they would "bury” him The next day,
Caldwell and Axley had their last neeting. At this point, Axley
believed that Cal dwell was "beginning to snell arat in this deal."
Toward the end of the neeting, Caldwell directed Axley to tell the
arsoni st "no for right now Now, he'll be back here if we want him
two weeks fromnow." |Inmrediately after this conversation, Cal dwell

was arrested.

A grand jury returned an indictnment charging Caldwell wth

4 On Decenber 15, Cal dwell phoned Axl ey and di scussed the proposed
arson in a recorded conversation
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violating 18 U.S.C. § 373(a) by soliciting another person to commt
arson in violation of 18 U S.C. 8§ 844(i). A jury found Cal dwell
guilty as charged. The district court sentenced himto 57 nonths
i mpri sonnment and i nposed a $10, 000 fi ne.
1. ANALYSIS

A SUFFI Cl ENCY OF THE EVI DENCE

When reviewing the sufficiency of the evidence, this Court
views all evidence, whether circunstantial or direct, in the light
nost favorable to the Governnent with all reasonable inferences to

be nmade in support of the jury's verdict. United States v.

Sal azar, 958 F.2d 1285, 1290-91 (5th Cr.), cert. denied, 506 U. S.

863, 113 S. Ct. 185 (1992). The evidence is sufficient to support
a conviction if a rational trier of fact could have found the
essential elenents of the crine beyond a reasonabl e doubt. Id.
The evidence need not exclude every reasonable hypothesis of
i nnocence or be conpletely inconsistent with every conclusion
except guilt, so long as a reasonable trier of fact could find that
the evidence established guilt beyond a reasonable doubt. United

States v. Faulkner, 17 F.3d 745, 768 (5th Gr.), cert. denied, 513

U S 870, 115 S. Ct. 193 (1994).

To establish solicitation "under 18 US. C. 8§ 373, the
Governnment nust prove that the defendant intended for another
person to engage in conduct which violates Title 18, and that the
def endant i nduced or tried to persuade that other person to conmt

the crime."” United States v. Razo-Leora, 961 F.2d 1140, 1147 n.6




(5th Gr. 1992) (citation omtted). To establish a violation of 18
US C 8§ 844(i), the Government nust prove the defendant: (1)
mal i ci ously damaged or destroyed a building; (2) by neans of fire;
and (3) the building was being used in activity affecting

interstate commerce. United States v. Nguyen, 28 F.3d 477, 480

(5th Gr. 1994).

1. Serious effort

Cal dwel | argues that the evidence is insufficient to support
his conviction for soliciting another person to commt arson
because he never made a "serious effort" to induce another to
commt arson. Thus, he clains the evidence does not support the
intent elenment of solicitation because his solicitations were not
serious. W disagree.

Cal dwell prom sed paynent to Axley for having the building
burned to the ground of "a | ot nore" than the $200 Axl ey suggest ed.
Al t hough he never tendered the noney, Caldwell offered $2,000 plus
expenses for Axley's arsonist.

Caldwell threatened to "bury" Axley's arsonist if, after
setting the fire, he should later "hold them up." This is a
further manifestation of seriousness.

There are al so repeated and specific solicitations by Cal dwel |
of Axley and Axley's arsonist. Caldwell held forth at length in
soliciting the comm ssion of the offense, and al so nade express
protestations of seriousness in soliciting the conm ssion of the

of f ense.



Caldwell made inquiries as to the experience of Axley's
proposed arsonist. And it appears that Cal dwell believed that the
proposed arsonist had experience in successfully burning down
bui | di ngs.

Addi tional ly, Caldwell nmade preparations for the comm ssi on of
the offense by bringing a floor plan and di scussing the placenent
of water heaters and potential conbustibles. Finally, Caldwell
expressed his total disregard for the life of the caretaker of the
funeral honme. The evidence shows nanifestations of considerable
seriousness regarding Caldwell's intent to solicit.

In an argunment Caldwell briefly nmentions within this issue
(and explores in nore detail in his constructive anendnent issue),
Cal dwel | contends that the evidence was insufficient because he did
not solicit Axley to actually set the fire. The evidence shows,
however, that Caldwell solicited both Axley and the proposed
arsoni st. Caldwell proposed that Axley have the inportant rol e of
arrangi ng the schene and acting as a buffer to distance hinself
fromthe person setting the fire. Caldwell solicited Axl ey to nake
all of the arrangenents with the proposed arsonist and to pass
al ong the conpensation for setting the fire. Cal dwel | proposed
conpensating both Axley and the arsonist. Viewi ng the evidence in
the light nost favorable to the verdict, there is sufficient
evidence to show that Caldwell nade a serious effort to solicit
anot her person (both Axl ey and Axl ey' s proposed arsoni st) to engage

in conduct in violation of Title 18.



2. I nterstate Commerce Connection

Cal dwel | al so argues that the Governnent failed to prove the
interstate comerce el enent of 8§ 844(i), that the funeral hone was
being used in interstate commerce or in an activity affecting
interstate conmerce. The Governnent introduced invoices into
evi dence showi ng that from Decenber 13, 1995 to February 1996, the
funeral honme purchased caskets that were manufactured outside of
California. Additionally, the caretaker of the funeral hone
testified that he had worked there since Decenber of 1995,° and
that during that tinme bodies had been shipped to and from pl aces
such as Detroit, Washington, D.C , and Guadal aj ara, Mexico. Viewed
in the light nost favorable to the verdict, this evidence is
sufficient to satisfy the interstate commerce el enent of 8§ 844(i).5

B. CONSTRUCTI VE AMENDVENT OF | NDI CTMENT/ VARI ANCE

"The Fi fth Arendnent guarantees that a crim nal defendant wll
be tried only on charges alleged in a grand jury indictnent."

United States v. Arlen, 947 F.2d 139, 144 (5th GCr. 1991), cert.

denied, 503 U S 939, 112 S. C. 1480 (1992). "The i ndictnent

5 He also testified that he worked at the funeral hone for a brief
time during the sumer of 1995.

6 The indictnent alleges that Caldwell solicited Axley to commt
arson "on or about between Septenber, 1995 and February 7, 1996."
Cal dwel | contends that there is no evidence that the funeral hone
was in operation prior to Decenber 12, 1995. Caldwell apparently
concedes the evidence was sufficient for the remaining period of
tinme. We are aware of no authority (and Cal dwell cites none) that
requi res the Governnent to prove that the business or property in
gquestion was involved in interstate commerce every day of the
period alleged in the indictnent. Moreover, the earliest date
Cal dwel | proposed to commt the arson was Decenber 1995.
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cannot be " broadened or altered' except by the grand jury." [d.
(citations omtted). "A constructive anendnent of the indictnent
occurs when the Governnent changes its theory during trial so as to
urge the jury to convict on a basis broader than that charged in

the indictnent." United States v. Salvatore, 110 F.3d 1131, 1145

(5th Cr. 1997) (citation and internal quotation marks omtted).
A constructive amendnent can also occur if "the trial court
“through its instructions and facts it permts in evidence, allows
proof of an essential elenent of a crinme on an alternative basis
permtted by the statute but not charged in the indictnent."'" 1d.

(quoting United States v. Slovacek, 867 F.2d 842, 847 (5th Gr.),

cert. denied, 490 U S 1094, 109 S.C. 2441 (1989)). The

determ native question is whether the jury was allowed to convict
t he def endant based "upon a set of facts distinctly different from

that set forth inthe indictnent." United States v. Chandl er, 858

F.2d 254, 257 (5th Gr. 1988) (citation and internal quotation
marks omtted). Constructive anmendnents are reversible per se
because the defendant nmay have been convicted on a basis not

alleged in the indictnent. United States v. Young, 730 F.2d 221,

223 (5th Gir. 1984).

Cal dwel | contends that the Government's closing argunent and
the jury charge constructively anmended the indictnent. The
i ndi ctment charged that:

On or about between Septenber, 1995 and February 7, 1996,

[Caldwell] . . . with intent that Walter Axley

engage in conduct constituting a felony . . . did
solicit, command, induce an endeavor to persuade Walter

10



Axl ey to engage in such conduct, that is, to maliciously
damage and destroy and attenpt to damage and destroy by
means of fire, a building . . . used in or in an
activity affecting interstate commerce in violation of

[18 U.S.C.] Section 844(i) and 2, all in violation of [18

U S C] Section 373.

Cal dwel | argues that "[t] he Governnent nade no effort to prove
that [he] ever intended for Axley to personally commt arson as
specifically charged in the [i]ndictnent. Instead, it sinply
argued that the jury could convict based on a finding that
"Caldwell got Walt Axley to find soneone to burn that funera
honme.'" Caldwell asserts that this argunent was consistent with
the charge given by the court.’” Contrary to Caldwell's assertion,
the jury charge is nearly identical to the charge in the

indictment.® Mbre inportantly, we do not believe that the jury was

allowed to convict Caldwell on a factual basis that effectively

” We note that Caldwell failed to object at the time of this jury
argunent. The Governnent does not argue that this clai mshould be
reviewed only for plain error. See United States v. Reyes, 102
F.2d 1361, 1365 (5th G r. 1996) (reversal not required under plain
error standard even though this Court found the indi ct ment had been

constructively anended). Perhaps this is because Caldwell did
raise the issue of constructive anendnent in his notion for
judgnment of acquittal filed after the verdict. In any event,

because we conclude that there was no constructive anmendnent, we
need not reach the question whether the issue was raised in a
timely manner in the district court.

8 In pertinent part, the indictment charges:

That, as described in the indictnent, the defendant
solicited, conmanded, induced or endeavored to persuade
VWalter Axley to engage in conduct constituting a felony
that has as an el enent the use of physical force against
the person or property of another in violation of the
laws of the United States, that is: the nmalicious damage
or destruction by fire of a building or other property
used in or affecting interstate conmerce "arson."
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nodi fied an essential elenent of the crine charged.

Cal dwel | neverthel ess contends that although the indictnment
charged himw th soliciting Axley to commt arson, the evidence at
trial denonstrated that he solicited Axley to find athird party to
commt arson. Under either scenario, however, Caldwell was
soliciting Axley to commit arson.® In other words, the jury was

not allowed to convict him "upon a set of facts distinctly

o Relying on two Fifth Circuit cases, Caldwell argues that
because the phrase "that is" is used in the indictnent, it nust be
construed as charging himwi th soliciting Axley, and only Axley, to
actually commt arson. United States v. Adans, 778 F.2d 1117 (5th
Cir. 1985); United States v. Salinas, 654 F.2d 319 (5th Cr. 1981),
overruled on other grounds by United States v. Adanson, 700 F.2d
953 (5th Cr.), cert. denied, 464 U S. 833, 104 S.C. 116 (1983).
We find both cases inapposite. In Salinas, the indictnent charged
that the defendant aided and abetted Lewis Wodul, who was
president of the bank, in the msapplication of bank funds in
connection with a particular loan. At trial, however, the evidence
showed t hat anot her bank officer had approved that | oan, and Wodul
had nothing to do with that | oan. The court charged that jury that
it could convict Salinas if it found that he had ai ded and abetted
any officer, director, or enployee of the bank. W found this to
be a constructive anmendnent of the indictnent, explaining that
Salinas was charged with aiding and abetting Wodul and that once

it was shown that Wodul was not involved, "it begins to | ook |ike
[ Sal i nas] was convicted of a crinme different fromthat of which he
was accused." 1d. at 325. Unlike Salinas, Caldwell was charged
with and convicted of the sanme crine, e.qg., soliciting Axley.

In Adans, the defendant was charged with furnishing false
identification to a |icensed firearns dealer in connection with a
handgun purchase. The indictnent specifically alleged that the
driver's license was false in that it represented that the
def endant was naned Ernest Col e rather than his | egal nane, Ernest
Adans. At trial, over objection, the Governnent presented evi dence
show ng that the address on his driver's license was al so fal se.
Al so over objection, the court's charge to the jury allowed it to
convict Adans based on the false statenent as to his residence.
This Court held that the evidence and instructions constructively
amended the indictnent. In Caldwell's case, however, the
indictment and jury instructions charged the sanme offense--no
el ements of the offense were nodified.

12



different from that set forth in the indictnent." Chandl er,
supr a. Therefore, no constructive anmendnent of the indictnment
occurr ed.

Caldwell's argunent is nore akin to a claim of variance
bet ween t he proof and the indictnent. "A variance occurs where the
evidence proves facts different from those alleged in the

i ndi ctment, but does not nodify an essential el enent of the charged

of fense." Salvatore, 110 F.3d at 1145. W review a variance claim
for harmess error and will reverse only upon a show ng that the
vari ance prejudi ced the defendant's substantial rights. [In naking

this determnation of prejudice, "[t]he concerns underlying our
cases on variance are to ensure that the indictnent notifies a
def endant adequately to permt himto prepare his defense, and does
not | eave the defendant vulnerable to a | ater prosecution because
of failure to define the offense with particularity.” United

States v. Dean, 59 F.3d 1479, 1491 (5th Cr. 1995), cert. denied,

_uUus _, 116 S.Ct. 748 (1996).

Because Cal dwel | cannot show that his substantial rights were
prejudi ced, we assune w thout deciding that the proof adduced at
trial constituted a variance. The record makes clear that, as
early as the pretrial detention hearing, he was aware that the
Governnent's theory of the case was that he solicited Axley to hire
athird party to commt the arson. Caldwell cannot now cl ai mthat
the indictnent failed to give himsufficient notice to adequately

prepare his defense. Additionally, Cal dwell does not argue, nor do

13



we believe that the offense was defined with such a |ack of
particularity as to |leave himvulnerable to a |l ater prosecution.
Under these circunstances, we find the error, if any, harnl ess.

C. GOVERNMENT' S USE OF FALSE TESTI MONY

Cal dwel | argues that the Governnent inproperly elicited fal se
testinony fromAxley. To obtain reversal, Caldwell nust show (1)
the chall enged testi nony was actually false; (2) the testinony was
material; and (3) the Governnment knew that it was false. United

States v. Blackburn, 9 F. 3d 353, 357 (5th Gr. 1993), cert. denied,

513 U. S. 830, 115 S. Ct. 102 (1994).

In support of his argunent, Caldwell points to Axley's
testinony at trial that Caldwell initiated the di scussion regarding
arson during their first neeting on the airplane. Cal dwel |

conpares this testinony with the testinony of Agent Duncan, who
stated under oath prior totrial that Axley informed himthat arson
was not discussed until a subsequent neeting.

While Caldwell has shown conflicting testinony as to one
detail, he falls short of showi ng that Axley's testinony was fal se.
Even assumng the testinony was false and the Governnent had
know edge of it, Caldwell has failed to showthat the testinony was
materi al . He argues that the testinony was naterial because it
portrayed himas the initiator of the discussions of arson, and it
prevented him from presenting an otherw se viable entrapnent
defense. These argunents are entirely without nerit.

Cal dwel | has never denied that he brought up the subject of

14



burning the funeral hone in his conversations with Axley. During
the pretrial hearing, Caldwell took the stand, and the district
court inquired whether Caldwell was going to testify that it was
Axley that "came up with the idea of burning down the place.”
Cal dwell responded "No, sir, I'm not going to tell you that."
Caldwell further admtted that he "did conme to [Axley]. And |
asked [ Axl ey,] but that was the only tinme in a nonent and that was
the only tine, There was no reason.” In light of these
adm ssions, Caldwell is precluded fromshow ng that the conpl ai ned
of testinony was material, and thus, this claimfails.

D. ADM SSI ON OF HEARSAY

Cal dwel |l argues that the district court erred in allow ng
certain hearsay testinony. Specifically, Axley testified regarding
what ot her prosecution witnesses had told hi mabout Caldwell. This
Court reviews evidentiary error for abuse of discretion. United

States v. Dickey, 102 F.3d 157, 163 (5th Cr. 1996).

On cross examnation, Axley admtted that he was strongly
bi ased against Caldwell, that he desired to have Caldwell
convicted, and that he had expressed these sentinents in front of
several prosecution witnesses prior totrial. Defense counsel also
i nqui red whet her Axl ey and anot her prosecuti on witness agreed that
they "need[ed] to get this guy [Caldwell]." Axley responded "I
woul dn't have said it if he hadn't said what he said to ne." On
redirect, the Governnent asked Axley to testify regarding the

reasons the other wtnesses reported for their "predisposition

15



against M. Caldwell." Caldwell objected that the statenents were
i nfl ammat ory, hearsay, not probative, and highly prejudicial. The
court overruled his objections, stating that Cal dwell had "opened
t he door to this."

W are not persuaded by the Governnent's argunent that
Cal dwel | "opened the door" to the challenged testinony. See United

States v. G bson, 363 F.2d 146, 148 (5th G r. 1966) (explaining

that "[p]roper cross-exam nation on the Agent's know edge of the
affair did not open the gates to an aval anche of hearsay testinony
on what m ght have been said by other unidentified parties"). In
any event, in light of the direct evidence of Caldwell's
solicitation preserved in the recorded conversations, we fail to
see how t he evi dence of the other wi tnesses' predisposition agai nst
Cal dwel | coul d have had a substantial inpact on the jury's verdict.
Thus, any error is harmess. Dickey, 102 F.3d at 163.

E. UNANI M TY | NSTRUCTI ON

Cal dwel | contends that the district court erredinrefusingto
give a requested unanimty instruction to the jury. Cal dwel |
objected to the court's failure to instruct the jurors that, to
find himguilty, they nmust unaninously agree on at |east one act
that constituted solicitation. This Court presunes a district
court has abused its discretion if it refuses to charge on a
defense theory for which there is an evidentiary foundation and
which, if believed by the jury, would be legally sufficient to

render the accused i nnocent. United States v. Correa-Ventura, 6
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F.3d 1070, 1076 (5th Gr. 1993). The following three-part test is
used for determning reversible error: if the instruction (1) was
substantially correct; (2) was not substantially covered in the
charge delivered to the jury; and (3) concerned an inportant issue
so that the failure to give it seriously inpaired the defendant's
ability to present a given defense. |d.

Here, the court gave a general unanimty instruction to the
jury. "In the routine case, a general unanimty instruction will
ensure that the jury is unaninmous on the factual basis for a

convi ction, even where an i ndi ct nent al | eges nunerous factual bases

for crimnal liability." United States v. Holley, 942 F.2d 916
926 (5th Gr. 1991) (citation onmtted). "However, such an
instruction wll be 1inadequate to protect the defendant's
constitutional right to a unaninous verdict where there exists a
genuine risk that the jury is confused or that a conviction my
occur as the result of different jurors concluding that a def endant
commtted different acts.” Id. (citation omtted) (internal
quotation marks omtted).

Cal dwel | asserts that the primary evidence of solicitation
consisted of nunerous statenents he made during his severa
conversations wth Axley between Septenber 1995 and February 7,
1996. He further asserts that the Governnment nmade no effort to

identify the statenments that would constitute a solicitation, and

10 "Any verdict nust represent the considered judgnent of each
juror. To return a verdict, each juror nust agree to the verdict.
I n other words, your verdict nmust be unani nous."

17



the termwas not defined for the jury.

In United States v. Correa-Ventura, we explained that there

are two levels of wunanimty: "unanimty as to verdict and
unanimty as to the critical facts necessary to support that
verdict." 6 F.3d at 1078. On one hand, unanimty is nore than a
concl usory agreenent that the defendant has violated the statute.
Id. On the other, courts have acknow edged "the concern that
demandi ng total factual concurrence on each detail of the crine's
comm ssion is not warranted and wll nake it inpossible for the
governnent to obtain a conviction." |d. We observed that the
Suprene Court has tinme and again recogni zed that "different jurors
may be persuaded by different pieces of evidence, even when they
agree wupon the bottom Iine. Plainly there is no general
requirenent that the jury reach agreenent on the prelimnary
factual issues which underlie the verdict." 1d. (citing MKoy v.

North Carolina, 494 U S. 433, 449, 110 S. C. 1227, 1237 (1990)

(Bl ackmun, J. concurring)).

In Correa-Ventura, the appellant argued that the court erred

by not requiring the jurors to unaninously agree on which of the
weapons seized from his residence was used in comm ssion of the
drug trafficking offense in violation of 18 U S.C. § 924(c). W
opined that that case was distinguishable from a case in which
there could be a difference anong jurors as to which of the
statutorily enunerated neans was used to conmt the sanme crine.

E.g., United States v. G pson, 553 F.2d 453, 458 (5th Cr. 1977)
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(defendant charged with violating statute that prohibited six
different acts: receiving, concealing, storing, bartering,
selling, or disposing of a stolen vehicle noving in interstate
conmmer ce) .

Correa-Ventura did not involve an election between statutory

means, instead, it was purely a question of wunanimty, i.e.,
"whether the firearm conponent of the crinme require[d] factua
concurrence. " 6 F.3d at 1080. "We conclude[d] that factual
concurrence nust be viewed on a case-by-case basis to address the
concerns discussed above and to insure that the purposes of
unanimty are satisfied." 1d. at 1082. This Court instructed
t hat :

Statutory | anguage and construction, |egislative intent,

historical treatnent of the crinme by the courts,

duplicity concerns wth respect to defining the offense,

and the likelihood of jury confusion in light of the

specific facts presented are all necessary inquiries to

be addressed before a trial judge can ascertain whether

he nust instruct the jury to concur in predicate facts as

well as in result.
Id. When exam ning the above factors, the court nust consider
preci sely what conduct the statute is i ntended to puni sh and deter.
Id. In that case, we determned that a specific unanimty
instruction was not required to determne the identity of the

firearm

Li ke Correa-Ventura, the instant case does not involve an

el ection between statutory neans, but instead the question is
whet her factual concurrence is required in regard to what

particular act(s) constituted solicitation. In other words, if
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sone jurors believed that certain statenents or acts constituted
the offense of solicitation of arson and other jurors believed that
different statenments or acts constituted solicitation, does that
di sagreenent indicate a reasonable doubt that Caldwell commtted

the offense of solicitation of arson? See Correa-Ventura, 6 F.3d

at 1082- 83.
The statute in question, 18 U . S.C. § 373 provides that:
Whoever, with intent that another person engage in
conduct constituting a felony that has an el enent the
use, attenpted use, or threatened use of physical force
agai nst property or against the person of another in
violation of the laws of the United States, and under
circunstances strongly corroborative of that intent,
solicits, conmmands, induces, or otherw se endeavors to
persuade such other person to engage in such conduct,
shal |l be inprisoned not nore than one-half the nmaxinum
termof inprisonnent . . . prescribed for the puni shnment
of the crine solicited .
The plain |language of 8 373 does not indicate a requirenment of
unani mty regardi ng what particular statenents or acts constitute
solicitation. As the Governnent asserts, the focus of the offense
is persuading one to commt that of fense, and persuasi on of anot her
could certainly include acts and statenents occurring over a period
of tine.
| ndeed, the legislative history of 8 373 gives the foll ow ng
exanpl es of strongly corroborative circunstances that are probative

of intent: "the fact that the defendant repeatedly solicited the

comm ssion of the offense, held forth at length in soliciting the

comm ssion of the offense, or nade express protestations of

seriousness in soliciting the comm ssion of the offense.” United
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States v. Gabriel, 810 F.2d 627, 635 (7th Cr. 1987) (quoting

S.Rep. No. 307, 97th Cong., 1st Sess. 183, (1982)) (enphasis
added). This | anguage does not support a conclusion that verdict
specificity regarding the precise act or statenent that constituted
solicitation is required. Rather, it counsels the opposite.

In regard to duplicity concerns, "where each instance of
allegedly crimnal activity could be a separate offense, courts are
more inclined to require that jurors be unaninobus as to which

instance is the basis of liability." Correa-Ventura. That is not

a problemin this case. This case involved only one offense of
solicitation. Cal dwell spoke to only one person regarding the
burni ng of one buil ding. There seens little |ikelihood of jury
confusion on the facts of this case. W are satisfied that the
district court did not abuse its discretion in refusing to give a
specific unanimty instruction.?!

F. OBSTRUCTI ON OF JUSTI CE

Cal dwel | argues that the district court erred in inposing a
two-1evel increase in his offense | evel for obstruction of justice
based on a finding of perjured testinony. UusSSG § 3Cl.1. A

district court's finding that a defendant has obstructed justice

11 Cal dwel I al so contends that the court shoul d have i nstructed the
jurors that they nust unani nously agree that the funeral hone was
engaged in an activity affecting interstate conmerce when the act
of solicitation was conmtted. As set forth previously, the
earliest date Cal dwell proposed for the arson was Decenber of 1995,
and Cal dwel | does not dispute that the interstate conmerce el enent
was satisfied at that tine. Under these circunstances, the
district court did not abuse its discretion in refusing to give
this instruction.
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under section 3Cl.1 is a factual finding and thus, reviewed for

clear error. United States v. Laury, 985 F.2d 1293, 1308 (5th Cr

1993).

Section 3Cl.1 provides that: "[i]f the defendant willfully
obstructed or inpeded, or attenpted to obstruct or inpede, the
adm ni stration of justice during the investigation, prosecution, or
sentenci ng of the instant offense, increase the offense | evel by 2
levels."*? |f adistrict court finds that a defendant has committed
perjury at trial, an enhancenent is required under section 3Cl.1

United States v. Hunphrey, 7 F.3d 1186, 1189 (5th G r. 1993).

Cal dwel | asserts that the sentencing court (Judge Ml oney),
over his objection and w thout nmaking any independent findings,
i nposed this enhancenent based solely on a finding made by Judge
Buchnmeyer, who had presided over the pretrial detention hearing,
that he had commtted perjury during that proceeding. Cal dwel |
argues that this was inadequate because "[t]he district court was
required to actually make a finding as to whether Appellant |ied
and, if so, whether he lied as to a material matter."

The Suprene Court has opined that "[i]f a defendant objects to
a sentence enhancenent resulting from her trial testinony, a
district court nust review the evidence and nake i ndependent

findings necessary to establish a wllful inpedinent to or

12 The comentary lists conmtting perjury and providing materially
false information to a judge or nagi strate as exanpl es of conduct
to which the enhancenent applies. US SG 8§ 3Cl.1 coment.
(n.3(b) and (f)).
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obstruction of justice, or an attenpt to do the sane, under the

perjury definition." United States v. Dunnigan, 507 U S. 87, 113

S.C. 1111, 1117 (1993). "A witness testifying under oath or
affirmation [commts perjury] if she gives false testinony
concerning a material matter with the willful intent to provide
fal se testinony, rather than as a result of confusion, m stake or
faulty nmenory." |d. at 1116. Wen the district court is naking
such a finding, the preferable practice is to address each el enent
of the alleged perjury in a separate and clear finding. 1d. at
1117. The finding is sufficient, however, if the court nakes a
finding of an obstruction or inpedi nent of justice that enconpasses
all of the factual predicates for a finding of perjury. [d.*

In regard to whether the sentencing court actually made an
i ndependent finding, the Governnent's brief points out that "[t]he
sentenci ng judge overrul ed Caldwell's objection to the obstruction
of justice enhancenent, stating that he was basing his ruling " on
Judge Buchneyer's findings after the hearing that the defendant

lied to himin connection with the hearing involved and the facts

3 This Court has affirned an obstruction of justice enhancenent
based on the following findings by a district court:

Qoviously if the jury's verdict neans anything, then M.

Laury did commt perjury when he testified, and | believe

the jury's verdict neans exactly what it found. :
| f the jury had been convinced that Laury had obtai ned t he nDney as
he indicated, it may have affected the determnation of guilt.
St atenents made by the def endant were nade in an effort to obstruct
or inpede the adm nistration of justice during prosecution.

Laury, 985 F.2d at 1309.
23



of this case.'" Relying on United States v. Cabral-Castillo, the

Governnent asserts that it was permssible for the district court
to adopt the findings of another judge. 35 F.3d 182 (5th Cr.

1984), cert. denied, @ U S _ , 115 S C. 1157 (1995). In Cabral -

Castillo, the sentencing judge overruled the defendant's
obj ections, opining that, in regard to "the obstruction of justice
[finding], which has to do with his allegedly false testinony,
there is a finding that was nade by another Court on that, and the
Probation Ofice just reflected that. And | think that's a fact
finding that I'"'mentitled to rely on." [d. at 186. Because the
sentencing judge adopted the findings of the other judge, we
treated those findings as his owm findings. |Id.; cf. Laury, 985
F.2d at 1308 n.18 (explaining that when the court adopts the
findings in the presentence report, they are treated as his own
fi ndi ngs). Therefore, in the instant case, we nmay treat Judge
Buchnmeyer's findings as if they were nade by the sentencing court.

The next question is whether those findings were sufficient to
indicate that the perjured testinony was "material." The
commentary to 8 3CL.1 provides that ""[n]aterial' evidence, fact,
statenent, or information, as used in this section, nmeans evi dence,
fact, statenent, or information that, if believed, would tend to
influence or affect the issue under determnation." § 3C1.1,
coment. (n.5).

After hearing Caldwell's testinony at the detention hearing,

Judge Buchneyer found that:
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Caldwell lied repeatedly during his testinony at the
February 13, 1996 hearing. His "explanations" that he
was never serious about burning down the funeral hone,
that he "nerely" engaged in discussions on the tapes
because he was afraid of the informant, and that he was
areluctant participant in these discussions, were fal se.
The defendant was not credible, and this Court rejects
hi s testinony.

Apparently neither the sentencing court nor Judge Buchneyer
expressly found that Caldwell's false testinony was nmaterial.
Nevertheless, this Court has wupheld an inplicit finding of
materiality when it determ ned that the testinony was designed to

substantially affect the outcone of the case. Cabral-Castillo, 35

F.3d at 187.

Here, it is clear that Caldwell's testinony at the pretria
detenti on hearing was designed to substantially affect the outcone
of that proceeding. The two issues at the hearing were (1) whet her
probabl e cause existed to find that Caldwell commtted the offense
of solicitation to commt arson and (2) whether the Governnent
presented clear and convincing evidence that no conditions of
release will reasonably assure the safety of other persons and the
comunity. |If Judge Buchneyer had credited Caldwell's testinony
that he was not serious about the arson, the outcone of the
proceedi ng presumably would have been different. Al t hough the
district court's findings could have been nore detailed, after
reviewi ng the record, we conclude that it is clear that the court

found the testinony material. See United States v. Conp, 53 F. 3d

87, 91 (5th Cir. 1995), cert. denied, __ US _ , 116 S.Ct. 714

(1996) .
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