IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-10945
(Summary Cal endar)

JAMES E. COLLI NS,
Pl ai ntiff-Appellant,

ver sus

JAMES D. REEVES,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(1:95-Cv-128-0)

Novenber 19, 1996

Bef ore H G3 NBOTHAM W ENER and BENAVI DES, Circuit Judges.

PER CURI AM *

Plaintiff-Appellant Janes E. Collins, a state prisoner in

Texas, proceeding pro se and in forma pauperis, appeals the

dismssal of his 42 U . S.C. 8§ 1983 civil rights action as frivol ous

under 28 U. S.C. 8§ 1915(d), now redesignated as 8 1915(e)(2)(B)(i).

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



Collins urges that the district court abused its discretion in
dism ssing his pro se conplaint, which inplicated his warrantl ess
arrest as well as his incarceration by Defendant-Appel | ant Janes D.
Reeves, Sheriff of Stephens County, Texas, for a protracted period
of tinme without a hearing. For the reasons set forth below, we
vacat e the judgnment of di sm ssal and remand for further proceedi ngs
consistent with this opinion.
I
FACTS AND PROCEEDI NGS

In his civil rights suit against Sheriff Reeves, Collins
alleged that “1 was arrested on Dec. 14th by Sheriff Ji m Reeves,
taken to Jail w thout ever seeing a magi strate or being present at
a bond hearing. | was held 117 days w thout being formally
charged. At the tine of ny arrest there was no formal charge or
warrant agai nst ne.” The district court dism ssed the conplaint as
frivolous pursuant to 28 U S.C. § 1915(d).! The court construed
the conplaint to allege as error (1) that Collins was placed in
jail without first being taken to a nmagi strate or being present at
a bond hearing, which the court rejected because there is no
requi renent that a hearing be held before a person is incarcerated;
(2) that Collins was held 117 days w thout being formally charged,
which the <court rejected because Sheriff Reeves, the only

def endant, woul d not be responsible for charging Collins and thus

' Now § 1915(e)(2)(B)(i). See 8§ 804, Prison Litigation
Ref orm Act (PLRA), Pub.L. No. 104-134, 110 Stat. 1321 (1996).
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coul d not be held liable; and (3) that Collins was arrested w t hout
a formal charge or warrant being issued against him which the
court rejected because circunstances exi st under which an officer
may make an arrest without a warrant. Collins tinely appeal ed.
|1
ANALYSI S

On appeal Collins urges that his warrantless arrest and his

subsequent incarceration without a hearing were unlawful. A

district court may dism ss an in fornma pauperis (I FP) conpl aint as

frivol ous under 8§ 1915(e) if it lacks an arguable basis in | aw or
fact.? We review such dismssals for abuse of discretion,?
considering whether the district court abused its discretion by
dismssing the conplaint without affording the plaintiff any
opportunity to anend.* An |FP conplaint nmay not be dism ssed
si nply because the court finds the allegations to be unlikely.® |If
the plaintiff “mght have presented a nonfrivol ous section 1983
clainf through a Spears hearing or through a questionnaire, a
di smissal as frivolous is premature.?®

We conclude that the instant dism ssal was premature and

2 Denton v. Hernandez, 504 U S. 25, 32-33 (1992); Eason V.
Thaler, 14 F.3d 8, 9 (5th Gr. 1994).

% Denton, 504 U S. at 33.

4 Eason, 14 F.3d at 9.

5 Id. at 33.

6 See Eason, 14 F.3d at 9.
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t herefore an abuse of discretion. The court m sconstrued Col lins’
conplaint to allege that he was denied a hearing only before
entering jail. In so doing, the court noted that a warrantl ess
arrest is permssible “if certain circunstances exist and post-
arrest procedures are tinely executed (which Collins does not
allege).” W perceive such a narrow construction of Collins’ pro
se conpl aint as being i nappropriate here.” H's conplaint could be
fairly construed to have all eged that he did not receive a hearing
either before or after his incarceration.

The Fourth Anmendnent requires that a probable cause
determ nation be nmade by a judicial officer either before arrest or
pronptly thereafter.® Collins alleges that the district court did
not afford himan opportunity to anend his conplaint; neither did
the court order Collins to file a nore definite statenment, or
conduct a Spears hearing to determne whether the “certain
circunstances” referred to by the court were present and whet her
“post-arrest procedures” were perforned. Even if Collins has now
been convicted, his claimof unlawful arrest or illegal detention,
st andi ng al one, does not necessarily inplicate the validity of the

crimnal prosecution followng his arrest and detention, and

" See Haines v. Kerner, 404 U S. 519, 520 (1972) (pro se
litigant’s pleadings and briefs entitled to |iberal construction).

8 GCerstein v. Pugh, 420 U S. 103, 119, 125 (1975); County of
Ri verside v. Mlaughlin, 500 U S., 44, 56 (1991) (48 hours is
ordinarily sufficiently “pronpt”).
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t herefore woul d not necessarily be barred by Heck v. Hunphrey.®

Under these circunstances we mnust vacate as premature the
district court’s dismssal of Collins’ conplaint, and remand the
case for the further developnent of Collins’ clains. As a
prelimnary matter on remand, however, the district court should
exanmne Collins’ |IFP status. The PLRA anended 8§ 1915 to require
that a prisoner-appellant file a certified copy of his trust-fund
account statenent and pay the filing fee, in partial paynents, if
the trust-fund statenent shows that he can do so.!® The financial
affidavit initially filed by Collins inthe district court does not
conply with the requirenents for seeking |FP status under the
PLRA. ' Neither has Collins filed docunents on appeal in support
of his economc eligibility to proceed |FP. The district court did
not decertify Collins’ |IFP status, and as of this witing this
court has not determ ned whether a prisoner who was proceedi ng | FP
before the effective date of the PLRA should be allowed to proceed
on appeal |IFP without first neeting the newrequirenents of § 1915.
Nevert hel ess, prudence dictates that an exam nation of Collins’ |IFP
status should be conducted first by the district court. I n
connection wi th such an exam nation Collins should be instructed to

suppl enent his filings to conply with the PLRA

9 114 S.Ct. 2364, 2372-73 (1984); Mackey v. Dickson, 47 F.3d
744, 746 (5th Gr. 1995).

10 Section 1915(a), (b).
11 See 8§ 1915(a)(2).



VACATED and REMANDED.



