IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-10942

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

RONALD LEE COOPER,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(4:95-CR-158-Y)

August 8, 1997
Bef ore REYNALDO G GARZA, H GE NBOTHAM and DAVIS, Circuit Judges.
PER CURI AM *

At sentencing, the district court explained that letters from
victins of Ronal d Lee Cooper’s fraud contributed to his decisionto
deny Cooper’s notion for downward departure. Cooper urges us to
review his sentence because the district court did not sunmmarize
the letters in witing or provide the defense with copies and did
not give hima reasonabl e opportunity to coment on the letters as

required by Fed. R CGim P. 32(c)(3)(A).

"Pursuant to 5TH QR R 47.5, the court has determnm ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



“This court will not review a district court’s refusal to
depart from the sentencing guidelines unless a district court’s

refusal is a violation of the law."” United States v. Fonts, 95

F.3d 372, 373 (5th Gr. 1996) (per curiam. “A refusal to depart

is a violation of law only if the court mstakenly assuned it

| acked the authority to depart.” United States v. Flanagan, 87
F.3d 121, 125 (5th Gr. 1996). | ndeed, “[t]he inposition of a
| awf ul sentence coupled with the decision not to depart fromthe

gui delines provides no ground for relief.” United States v.

D Marco, 46 F.3d 476, 477 (5th Gr. 1995 (per curiam (citing

United States v. Mro, 29 F.3d 194, 198-99 (5th Cr. 1994)). The

district court’s statenent indicates that it was not under the
i npression that the | aw prohibited a dowmward departure. Thus, we
do not have jurisdiction to review the district court’s ruling on
Cooper’s notion for downward departure.

Cooper also clains that his counsel provided constitutionally
i neffective assistance. This is not one of the “rare cases where
the record allows the court to fairly evaluate the nerits” of this

claim See United States v. Fry, 51 F.3d 543, 545 (5th Gr. 1995).

Cooper nust pursue this theory on collateral review

DI SM SSED.



