IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-10896
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

CHARLES LLOYD BYRD, a/k/a Dave
Fernandez, a/k/a Scott Thomas,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:96-CR-17-A
June 26, 1997
Before WSDOM JOLLY, and JONES, Circuit Judges.
PER CURI AM *

Charl es Ll oyd Byrd appeals his sentence for conspiracy to
commt mail fraud and for mail fraud. Byrd contends that the
district court erred inits intended-loss finding (1) by applying
the wong | egal standard as to what constitutes “intended | oss”
and by nmaking a finding of intended | oss that was not supported

by the record, (2) by calculating the intended | oss based upon

Pursuant to 5th Gr. R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5th CGr R
47.5. 4.
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conduct that would have been inpossible to inflict, (3) by using
cal cul ations disparate fromothers given at the sentencing
hearing by an investigating officer, (4) by using an estinmate of
the average intended |oss per victim and (5) by using a
mat hematically incorrect fornmula. This court has affirnmed Byrd' s
coconspirator Lewis Martin’ s conviction and sentence after he
raised simlar appellate argunents.?

The district court did not err by including the 702
potential victinms listed on the |lead sheets in the |oss
cal culation, or by assigning to themthe average | oss of each of
the actual victins.® The district court’s findings are
reasonabl e given the facts, and the district court did not apply
the wong | egal standard. Byrd's challenge to the sufficiency of
the evidence underlying the district court’s |oss determ nation
is without nerit.* The inpossibility of conpletion of the
attenpted of fense does not, under the facts of this case, provide
a basis for reversal. The district court’s decision to adopt the
nmore conservative | oss cal culation (the “success-rate” nethod)

contained in the PSR Addendum reasonably accounted for the

2 See United States v. Martin, No. 96-10879 (5th Cr.
Mar. 19, 1997).

3 United States v. Chappell, 6 F.3d 1095, 1101 (5th Gr.
1993); U.S.S.G 8§ 2F1.1, coment. (n.8).

4 See United States v. Gray, 105 F.3d 956, 969 (5th Cr.
1997)(citing United States v. Rodriguez, 897 F.2d 1324, 1327-28
(5th CGr. 1990)).
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i kelihood that Byrd, for whatever reason, could not have
succeeded in defrauding all of the 710 potential victins.>

The district court properly concluded that the record supports
the PSR cal culations. Byrd did not offer evidentiary support or
a sworn statenent to rebut the information in the PSR The
district court did not err by adopting the PSR © G ven the
facts in the record and the guidance of U S. S G 8§ 2Fl.1,
comment. n.8, the district court’s estimation of the total

i ntended | oss based on its estimation of the average |oss per
victimwas reasonable. The district court’s cal cul ati on of
average intended |oss per victimusing 40 victins instead of 100
was mat hematically correct. Finding no error the district court

i s AFFI RMVED.

5 United States v. Isnmoila, 100 F.3d 380, 396 (5th GCr.
1996), cert. denied, 1997 W 181203 (1997).

6 See United States v. Vital, 68 F.3d 114, 120 (5th
Cr. 1995).




