IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10827
Summary Cal endar

United States of Anmerica,
Pl ai ntiff-Appellee,
vVer sus
Manuel Orozco Vill a,

Def endant, Appel |l ant.

Appeal fromthe United States District Court
for the
Northern District of Texas
(3:95-CR-084-D)

Sept enber 20, 1996
Before JOHNSON, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

Manuel Orozco Villa argues that the evidence presented at
trial was insufficient to support his conviction for conspiracy to
possess wth intent to distribute cocaine. Because Villafailedto
renew his notion for acquittal at the close of all of the evidence,
Villa’s claimcan be reviewed only to determ ne whether it was a

mani fest mscarriage of justice to convict Villa.! See United

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.

! In United States v. Pennington, 20 F.3d 593, 597 n.1 (5th
Cir. 1994), the Court questioned whether the m scarriage of justice




States v. Laury, 49 F.3d 145, 151 (5th Cr.), cert. denied, 116 S.

. 162 (1995); United States v. Vaquero, 997 F.2d 78, 82 (5th

Cr.), cert. denied, 510 U.S. 1016 (1993). “Such a m scarriage of

justice would exist only if the record is devoid of evidence
pointing to guilt, or . . . because the evidence on a key el enent
of the offense was so tenuous that a conviction would be shocking.”

United States v. Pierre, 958 F.2d 1304, 1310 (5th GCr.) (en banc)

(internal quotations and citations omtted), cert. denied, 506 U S.

898 (1992). After reviewng the record in this action, the Court
finds that the evidence presented at trial was sufficient to
support the conviction of M. Villa.?

The district court did not abuse its discretionin rulingthat
statenents made by Villa' s coconspirator were inadm ssible. The
statenents were hearsay and the requirenents of the hearsay

exception were not net. See FED. R EwviD. 804(b)(3); United States

V. Sanchez-Sotelo, 8 F.3d 202, 213 (5th Gr. 1993), cert. denied,

114 S. C. 1410 (1994).

The district court did not err in overruling Villa's

standard is distinguishable fromthe sufficiency of the evidence
st andar d. “However, because only the court sitting en banc can
reverse precedent,” Villa s insufficient evidence claim nust be
revi ewed under the m scarriage of justice standard. United States
v. Laury, 49 F.3d 145, 151 n.15. (5th Cr.), cert. denied, 116 S
Ct. 162 (1995).

2 It should be noted that even if Villa's conviction was
revi ewed under a sufficiency of the evidence standard, the evidence
presented at trial wuld be sufficient to support Villa's
convi ction. See United States v. Sanchez , 961 F.2d 1169, 1173
(5th Gr.), cert. denied, 506 U. S. 918 (1992).

2



obj ecti on, based on Batson v. Kentucky, 476 U.S. 79 (1986), to the

Governnent’s perenptory chall enges of two potential jurors. The
Governnent articul ated raci ally-neutral reasons for the exercise of
its perenptory strikes and the district court did not abuse its
di scretion when it determned that Villa had failed to neet his

burden of proving purposeful discrimnation. See Puckett v. Elem

115 S. C. 1769, 1770-71 (1995).

AFFI RVED.



