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UNI TED STATES OF AMERI CA,
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Rl CARDO E. RESENDEZ,
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March 17, 1997

Bef ore GARWOOD, W ENER, and DeMOSS, Circuit Judges.

PER CURI AM *

The issue before this Court is whether the district court
abused its discretion when it denied Defendant/ Appell ant Ricardo
Enrique Resendez’ notion to withdraw his guilty plea. For the
follow ng reasons, we hold that no error was commtt ed.

In February 1994, a Fort Wbrth, Texas narcotics officer was

"Pursuant to Local Rule 47.5, the Court has deterni ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



contacted by a confidential informant who reported having observed
suspicious activity at and near a business warehouse.
Specifically, the informant reported that: a truck at the warehouse
cont ai ned nunerous | arge trash bags which were partially covered by
a tarp; the bags contained | arge, bl ock-shaped itens; and a strong
odor of marijuana emanated fromthe vehicle.

On March 17, 1994, the sane officer was contacted by the
confidential informant who reported nunerous vehicles entering and
exiting the warehouse. The officer traveled to the warehouse where
he observed Appel |l ant Resendez and Rogel i o Rodri guez Garza exiting
t he war ehouse. Resendez and Garza entered a truck displaying
Mexico license plates and drove away from the warehouse. The
of ficer followed.

The truck, driven by Garza, increased its speed and began
driving in an erratic manner. Eventually, the truck stopped in a
parking | ot and the passenger attenpted to flee. After identifying
hinself, the officer detained the two nen. Nei t her man could
produce a legitimate Texas or United States identification.? The
two nen did produce several docunents including a “Notice of
Sei zure” of $195, 335.00 from Marion, Arkansas, and paperwork from
the Roma, Texas, police departnent indicating that a vehicle and

other itens had been seized during a marijuana investigation in

! A subsequent search of Resendez’ wallet revealed a

tenporary Texas driving permt bearing Resendez’ full nane, birth
date, and address in Forth Wrth.
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During a valid interrogation, Garza infornmed the officer that
t he warehouse contained a large quantity of marijuana. A search
warrant was issued for the warehouse and approxi mately 450 pounds
of marijuana were seized.

Resendez informed the officer that he also had noney and
marijuana at his residence. Upon a search of Resendez’ house,
police found approximately 530 pounds of marijuana, $359,688 in
cash. Various firearnms were al so discovered.

Pursuant to a plea agreenent entered on January 12, 1996,
Resendez pleaded guilty to possession with intent to distribute
more than 100 kil ogranms of marijuana. Wen Resendez entered his
guilty plea, he was represented by retained counsel, Randy S.
Myers. On January 30, 1996, the district court all owed Resendez to
replace Myers with attorney Jeffrey Al en Denner.

On May 1, 1996, Resendez, through Denner, noved to w thdraw
his guilty plea. Resendez contended that when Myers advi sed himto
plead guilty, Mers was acting under undisclosed conflicts of
interest which tainted his advice to Resendez. Specifically,
Resendez argued that Mers failed to inform Resendez that: (1)
Myers had been served with a grand jury subpoena to produce records
of fee paynents made by, or on behalf of, Resendez; (2) Mers was
al l egedly representing individuals who coul d have testifi ed agai nst

Resendez, and agai nst whom Resendez coul d have testified; and (3)



Myers was acting under a conflict of interest, as allegedly evinced
by Myers’ failure to file various notions.

The district court conducted a hearing as to Resendez’ notion
to wthdraw After considering the affidavits of Mers and
Resendez, as well as the testinony of various wtnesses, the
district court held that no actual conflict of interest had been
denonstrated, and deni ed Resendez’ notion to withdraw. C aimng
that the district court abused its discretion, Resendez now
appeal s.

“A notion to withdraw a guilty plea is commtted to the
di scretion of the district court and its decision wll not be
di sturbed absent an abuse of discretion.” United States v. Still,
102 F. 3d 118, 123 (5th Gr. 1996); United States v. Benavi des, 793
F.2d 612, 616 (5th Gr. 1986). “Upon a showing of a fair and just
reason, a district court may permt a defendant to wi thdraw a
guilty plea at any tine before sentencing.” ld. at 123-24
(internal citations omtted); FEDL. R CRM P. 32(e).? “Though Rule
32 is to be construed and applied |iberally, there is no absol ute
right to wwthdraw a guilty plea.” 1d.

In ruling upon a notion to withdraw a guilty plea, the

2 Rule 32(e) provides, in relevant part: “If a notion to
W thdraw a plea of guilty or nolo contendere is nade before
sentence is inposed, the court nmay permt the plea to be
wthdrawn if the defendant shows any fair and just reason.” FED.
R CRM P. 32(e).



district court should consider: (1) whether the defendant has
asserted his innocence; (2) whether w thdrawal woul d prejudice the
governnent; (3) whet her the defendant delayed in filing the notion,
and, if so, the reason for the delay; (4) whether w thdrawal would
substantially i nconveni ence the court; (5) whether cl ose assi stance
of counsel was avail able to the defendant; (6) whether the plea was
knowi ng and voluntary; and (7) whether w thdrawal would waste
judicial resources. United States v. Carr, 740 F.2d 339, 343-344
(5th Gr. 1984); United States v. Hurtado, 846 F.2d 995, 997 (5th
Cr. 1988); Still, 102 F.3d at 124. “However, no single factor or
conbi nation of factors nmandates a particular result.” |Id. at 124;
United States v. Badger, 925 F.2d 101, 104 (5th Cr. 1991).
“I'nstead, the district court should nake its determ nation based on
the totality of the circunstances.” | d. “The burden of
establishing a fair and just reason for withdrawing a guilty plea
remains at all times on the defendant.” |d.

In light of the evidence, we have carefully reviewed the
parties’ briefs, the record, including the district court’s order,
and the relevant case |aw. W are satisfied that the district
court did not err in finding that no actual conflict of interest
had been denonstrated. Accordingly, the judgnment of the district
court is, in all things,

AFFI RVED.



