UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 96-10527

ENRI QUE MANZANO BORROTO,
Pl ai ntiff-Appellant,

VERSUS
JAMES R WLSON, JR , ET AL,
Def endant s,
JAMES R WLSON, JR , KEVIN CAVPBELL,

CI TY OF DALLAS,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Northern District of Texas,
Dal | as Di vi si on
(3:92-CV-2102-X)

February 18, 1998
Bef ore REYNALDO G GARZA, DUHE, and STEWART, CI RCU T JUDCES.
PER CURI AM *

The case before us is an appeal from a decision of the
United States District Court for the Northern District of Texas,
Dal | as Division, the Honorable Joe Kendall, presiding. In this
case, the Plaintiff-Appellant, Enrique Manzano Borroto

(“Borroto”), Texas state prisoner nunber 611806, filed a civil

"Pursuant to 5TH CR. R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Iimted circunstances set forth in 5TH QR R 47.5. 4.



ri ghts conplaint against the Dallas Police Departnent (the Gty
of Dallas later replaced the Dallas Police Departnent as a
defendant), Janes R Wlson, Jr. (“WIlson”), and Kevin Canpbel
(“Canpbel Il ") (coll ectively, “the Defendants”). At the tinme of the
i ncident in question, WIlson and Canpbell were police officers in
Dall as. The Defendants prevailed at the district court |evel,

and Borroto now appeal s.

Backgr ound

Borroto filed this lawsuit in the United States District
Court for the Northern District of Texas, Dallas Division, on
Cctober 9, 1992, as a result of allegations Borroto nade
regarding his arrest by the Dallas Police Departnent on Cctober
14, 1991. Borroto alleges that his civil rights were viol ated
because officers Wl son and Canpbel | | acked probabl e cause to
arrest himand used excessive force to effect the arrest.

Borroto filed suit against WIson, Canpbell, and the Dall as
Pol i ce Departnent under 42 U. . S.C. 81983. This pro se civil
rights conplaint was filed on Qctober 9, 1992. On Novenber 4,
1992, the district court adopted the findings and concl usi ons of
the magi strate judge, ordered that Borroto’ s conplaint be
construed as a wit of habeas corpus, and entered judgnent
dism ssing the case for failure to exhaust state renedies.

Borroto appealed, and this circuit vacated the district court’s



judgment on March 18, 1993.! Borroto's case was renmanded for
further proceedings regarding only Borroto s excessive force
cl ai ms.

On Decenber 21, 1993, the district court issued summons for
W son, Canpbell, and the Dallas Police Departnent. Canpbell and
the Dallas Police Departnent, after sone | egal nmaneuveri ng,
answered in this action. WIson did not answer and was di sm ssed
fromthis case because he noved out of state.

On June 7, 1994, Borroto noved for |eave to anend his
conplaint and add the City of Dallas a defendant in this case
(replacing the Dallas Police Departnent), and this notion was
granted. The anended conplaint was filed on Septenber 9, 1994.
In April of 1995, the district court ordered the US Marshal’s
Service to serve the summons and the anended conpl ai nt upon al
Defendants. The Cty of Dallas was served, and the sunmmons for
Wl son and Canpbell were returned unexecuted. During this tine,
Borroto noved for appointnment of counsel, and was denied. He
al so filed various discovery requests and requests for issuance
of subpoenas, which were also denied. The district court
subsequently dism ssed Wl son and Canpbell as defendants, and
entered sunmary judgnent in favor of the City of Dallas on My
21, 1996. Borroto tinely appealed, and the matter now | ies

before this panel.

'Borroto v. WIson, et al, 988 F.2d 1213 (5th Cir.
1993) (unpubl i shed opi nion)(hereinafter Borroto 1).
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St andard of Revi ew

The appropriate standard of review for the dism ssal of
Wl son and Canpbell as parties is for abuse of discretion.
Fed. R G v.P. 4; see also Rochon v. Dawson, 828 F.2d 1107, 1109
(5th Gir. 1987).

This court reviews the grant of summary judgnent de novo.
Texas Medical Ass’'n. v. Aetna Life Ins. Co., 80 F.3d 153, 156
(5th Gr. 1996). Summary judgnent is appropriate “if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue of material fact and that the
moving party is entitled to judgnent as a matter of |aw.”
Fed. R Cv.P. 56(c). W exanmne the evidence in the |ight nost

favorable to the non-novant. Abbott v. Equity Goup, Inc., 2

F.3d 613, 619 (5th Cr. 1993).

Anal ysi s
First of all, it should be noted that this circuit has
jurisdiction over this case. The Defendants clainmed that this
court did not have jurisdiction because Borroto filed his appeal
before the final judgnment was filed. The prematurity of the
noti ces of appeal does not deprive this court of jurisdiction.
The defect was cured by the entry of a final order by the

district court, and Borroto adequately identified the order which



he wi shed to appeal. See Simmons v. WIIlcox, 911 F.2d 1077, 1080
(5th Gir. 1990).

Borroto clains that Judge Kendall erred in denying his

request for assistance of counsel. There is no absolute right to
appoi ntnment of counsel in a civil rights case. U ner v.
Chancel l or, 691 F.2d 209, 212 (5th Gr. 1992). The district
court should consider whether the indigent is capable of
adequately presenting and investigating the case, whether the
evi dence was of such conplexity as to require skill in presenting
evi dence and cross-exam nation, whether appointnment of counsel
woul d assi st in sharpening the issues of the case, and the
general size and conplexity of the case. 1d. at 213.
Apparently, Judge Kendall believed that Borroto could handl e
hinmself quite well in this case, and that Borroto conpetently
presented docunents, filed notions, and submtted briefs. W
find no reversible error in this decision, and affirmon this
poi nt .

The next issue is whether Canpbell was properly served. W
al ready ordered that this case go forward on the excessive force
clains in Borroto |I. Canpbell and the Dallas Police Departnment
were appropriately served with the original sumons and
conplaint. Borroto anended his conplaint to include the Gty of
Dall as rather than the Dallas Police Departnent, and the US

Marshal’s O fice was ordered to serve the anended conpl ai nts.



The anmended summons for the officers were returned unserved, and
the case against the two officers was dism ssed. W hold that
this was reversible error with regard to Canpbell. Al though
Canmpbel | had been properly served with the original conplaint,
failure to serve himw th the anmended conpl aint was a violation
of F.R Cv.P. 5(a). The l|anguage of Rule 5 is nmandatory;? the
Rul e, however, does not speak of a renmedy. Wile recognizing a
district court’s broad discretion in determ ning whether to
di smiss an action for failure of service,® we find that the
district court here abused its discretion by inposing the harsh
sanction of Canpbell’s dism ssal.

Here, Borroto, a pro se plaintiff, anended his original
conpl aint to change one defendant, but added no new cl ai ns
agai nst the other defendant, Canpbell. @G ven service on him of
the original conplaint, Canpbell was fully aware that he was a
party to the suit. Finally, Canpbell can show no prejudice
resulting fromBorroto’s failure to serve himw th the anended
conplaint. A basic theory of Rule 5 is that service of
subsequent pleadings wll expedite the proceedings while at the

sane tinme “constitut[ing] sufficient notice to the party to

2. .every pleading subsequent to the original conplaint
shal |l be served upon each of the parties.” (enphasis added).

3See, e.g., Ceorge v. United States Dept. of Labor, O S H A,
788 F.2d 1115, 1116 (5th G r. 1986).
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conply with the requirenents of due process.”* That, together
wth the specific facts presented, convinces us that the district
j udge abused his discretion by dismssing Canpbell. W reverse
and remand on this issue, and hold that trial should proceed
agai nst Canpbell on Borroto' s excessive force claim

The last issue is whether summary judgnent was appropriate
in favor of the City of Dallas. The general rule is that a | ocal
governnment can be |iable under 81983 for the unconstitutional
acts of its enployees. Momnell v. Dept. of Soc. Servs. of the
City of New York, 436 U S. 658, 690-691 (1978); see also Flores
v. Caneron County, 92 F.3d 258, 263 (5th Cr. 1996). A city can
be liable under 81983 if its official policy or customdeprives a
person of a federally protected right, though it cannot be held
I'i abl e under respondeat superior. Mnell, 436 U S. at 694. A
persistent and w despread custom of enpl oyees which is common and
wel | -settled, even if not explicitly authorized, can constitute a
city policy for the purposes of liability. Wbster v. Cty of
Houston, 735 F.2d 838, 841 (5th G r. 1984). The burden of proof
is upon the plaintiff to identify the policy, connect the policy
to the city, and show how he was harned by the policy. Bennett
v. City of Slidell, 735 F.2d 861, 862 (5th Cir. 1984).

We hold that the district court erred in granting summary

‘Wight & MIler, Federal Practice and Procedure 81146, at
424- 425 (1987).



judgnent for the Gty of Dallas. W are not stating that bare
all egations are enough to survive summary judgnent, or that
restrictions on the breadth of a plaintiff’s discovery requests
(such as those which occurred in this case) can create a general
basis for overcom ng summary judgnent. This case should not be

cited for any such proposition. W nerely hold that in this

case, Borroto should have his day in court. It would be both
unfair and illogical to limt his case nerely to a cause of
action agai nst Canpbell, and to state that Borroto did not have

enough evidence to survive summary judgnent when the court’s
rulings, coupled with his status as a prisoner, made it rather
difficult for himto conduct an investigation. This conclusion
is based on the specific facts of this case, and should not be

cited as precedent otherw se.

Concl usi on
We hol d that Canpbell was appropriately served and that
Borroto proved enough to survive summary judgnent. Accordingly,
we REVERSE AND REMAND for trial on the issue of excessive force
agai nst these two defendants. However, we AFFIRM the deci sion of
the district court to dismss WIlson as a party and its deci sion

not to appoi nt counsel for Borroto.

AFFI RVED | N PART, REVERSED AND REMANDED | N PART.



