IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-10498
(Summary Cal endar)

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

FRANCI SCO VI LLEGAS; CRUZ RCDRI GUEZ,

Def endant s- Appel | ant s.

Appeal fron1{hé On{téd-s{a{e; ﬁsﬂrict Court
for the Northern District of Texas
(USDC No. 4:95-CR-171-A)
~ August 26, 1997

Bef ore W ENER, BARKSDALE, and EMLIO M GARZA, C rcuit Judges.
PER CURI AM *

Franci sco Vil | egas and Cruz Rodri guez appeal their convictions
and sentences for possession wth intent to distribute
met hanphet am ne (Count 1) and for attenpted possession with intent
to distribute nethanphetamne (Count 2), all in violation of
21 U.S.C. 88 841(a)(1) and 846 and 18 U.S.C. §8 2. They argue that

the evidence was not sufficient to support the jury' s verdict and

that their convictions and sentences for the attenpted possession

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



of met hanphetam ne vi ol ate the doubl e jeopardy cl ause of the Fifth
Amendnent. Villegas argues additionally that the district court
abused its discretion by admtting into evidence three out-of-court
statenents over his hearsay objection. W have reviewed the record
and the briefs of the parties and hold that the evidence was
sufficient for a reasonable jury to find Villegas and Rodriguez

guilty beyond a reasonabl e doubt. See United States v. Bernea,

30 F.3d 1539, 1551 (5th Cr. 1994), cert. denied, 513 U S 1156

(1995). W also hold that any error the district court may have
made in admtting the three conpl ai ned-of statenments is harmess in
i ght of the overwhel m ng evidence of Villegas’s guilt. See United

States v. Capote-Capote, 946 F.2d 1100, 1105 (5th Cr. 1991).

We also hold that Villegas’s and Rodriguez’s convictions for
the attenpt to possess and distribute the sanme anount of
met hanphet am ne that they were convicted of possessing with intent

to distribute violate the double jeopardy clause. See United

States v. Anderson, 987 F.2d 251, 254 (5th GCr. 1993).

Accordingly, Villegas’s and Rodriguez’s convictions and sentences
on Count 2 of the indictnent are REVERSED. The total anount of the
speci al assessnent for each appellant is reduced by $50.

AFFI RVED | N PART; REVERSED | N PART.



